





September 24, 2003
Robert B. Ewing

City of Danville

510 La Gonda Way

Danville, CA 94526

Re:
Your Request for Advice


Our File No.  A-03-116

Dear Mr. Ewing:


This letter is in response to your request for advice on behalf of Councilmember Karen Stepper, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Certain issues for which you seek advice will be raised at a future council meeting.

Please note that we have bifurcated your questions into two separate letters.  This letter renders formal advice as it analyzes your question regarding Partnership #2 and specific decisions.  You have also posed questions that are informal in nature that will be answered at a later date in a separate letter as informal assistance.

QUESTION


Under the Act, does Councilmember Stepper have an economic interest in Partnership #2, which would potentially disqualify her from participating in the downtown redevelopment decisions that may have an impact on property owned by Partnership #2?

CONCLUSION


Councilmember Stepper does not have an economic interest in Partnership #2.

Therefore, she may participate in the downtown redevelopment decisions that may have an impact on property owned by Partnership #2.  As long as the decisions do not have a material financial effect on any other source of income or any other economic interests, the council member may participate in the downtown redevelopment decisions.
FACTS


Councilmember Stepper was elected to the town council in November 2002 and assumed office in December 2002.  She was elected at-large and is one of five council members in Danville, which is a general law city.  In addition to her role on the town council, Councilmember Stepper, along with her fellow council members, also serves on the board for the town’s redevelopment agency (“the agency”).  


Councilmember Stepper is a certified public account.  Her practice is a partnership with one partner.  Since each partner has his or her own clients, they typically do not have knowledge of the other partner’s clients or financial information about those clients.  All revenues and expenses of the partnership are split 50/50, regardless of which partner performs the work.  Thus, if Councilmember Stepper bills a client $1,000, her share of the income is $500.  The same is true for billings from her partner.  


The Town of Danville has a population of approximately 42,000 and encompasses approximately 20 square miles. The town’s redevelopment agency encompasses approximately 140 acres and includes virtually the entire downtown area. 


Councilmember Stepper’s partner has an individual client (“client”) who does not live in Danville.  The client has paid the accounting firm anywhere from $800 to $1,400 per year for preparation of his individual tax returns. In the most recent 12 months, he paid $800, which made Councilmember Stepper’s share of the income $400.


Client also is a 1/3 general partner in a partnership (Partnership #1) that owns land outside of Danville.  There are 3 general partners in Partnership #1, each with a 1/3 interest.  Partnership #1 is a partnership; it is not incorporated.  Partnership #1 also uses Councilmember Stepper’s partner to prepare the partnership’s tax returns. During the most recent 12 months, Partnership #1 paid $2,700 for preparation of its tax return, which made Councilmember Stepper’s share of the income from Partnership #1 $1,350.


Client also has a 20% interest as a limited partner in another partnership (Partnership #2).  Partnership #2 has a general partner who has a greater than 50% controlling interest; there are also additional limited partners.  Partnership #2 is a partnership; it is not incorporated.  Partnership #2’s sole asset is a piece of real property located in downtown Danville in the town’s redevelopment project area. Partnership #2 does not use Councilmember Stepper’s accounting firm for any purpose, and therefore, Councilmember Stepper has not received any income from Partnership #2.  


Councilmember Stepper seeks advice as to whether she has an economic interest in Partnership #2.  While Partnership #2 has not directly paid any money to Councilmember Stepper’s accounting firm, she questions if the link to client and Partnership #1 creates a financial interest. The town council and redevelopment agency will be taking several upcoming actions that may have an impact on the property owned by Partnership #2, as follows:

· Prior to Councilmember Stepper assuming office, the town council directed the preparation of a study looking at possible general plan/zoning amendments related to a subarea of the downtown.  Potential changes could include increasing permissible densities, reducing parking requirements or other measures, all in an effort to promote private redevelopment of properties in this subarea.  This subarea consists of a two-block area that includes approximately 10-12 properties.  The real property owned by Partnership #2 is located in this subarea. 

· Prior to Councilmember Stepper assuming office, the town council approved and appropriated funds for a capital improvement project that would include the construction of curb, gutter and sidewalk, new on-street parking, improved street lighting and landscaping.  The real property owned by Partnership #2 directly fronts on the street proposed for these improvements.  No council action is planned at this time.

· Both the town council and redevelopment agency periodically look at possible parking improvements and other infrastructure within the downtown but outside the subarea being considered for possible general plan amendments.

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis, which we will apply to Councilmember Stepper.

Step One: Is she a “public official?” 

 A public official is any “member, officer, employee or consultant of a state or local government agency….” (Section 82048.)  As an elected member of the town council, Ms. Stepper is a public official under the Act. 

Step Two: Is she making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.) 

The question is whether Councilmember Stepper may vote on certain redevelopment issues that may affect property owned by Partnership #2.  The deliberation and vote is considered making and participating in making a governmental decision.

Step Three: What are her economic interests?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests.  There are six possible economic interests that may be affected (regulation 18703-18703.5):

1. A business entity in which the public official has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); 

2. A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

3. Real property in which the public official has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

4. Any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

5. Any source of gifts to the public official if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

6. A public official’s personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is known as the “personal financial effects” rule (section 87103, regulation 18703.5). 

According to your facts, Councilmember Stepper has an economic interest in her accounting firm and its clients.  Any person or business that has made any payment to the firm of $500 or more in the past 12 months is a source of income for purposes of section 87103(c).  In the last 12 months, client is only a source of income of $400 to 

Ms. Stepper, so client is not considered an economic interest.
 

Partnership #1 paid the accounting firm $2,700 in the preceding 12 months.  Ms. Stepper’s share is $1,350, which makes Partnership #1 an economic interest of hers.  Since client is a 1/3 general partner in Partnership #1, you question if this relationship makes client a source of income or economic interest of Ms. Stepper’s.


In In re Nord (1983) 8 FPPC Ops. 6, the Commission held that a limited partner had an investment interest in the general partner of a limited partnership. The Commission reasoned that when a limited partner invests money in a limited partnership, the limited partner is actually investing in the entrepreneurial skills of the general partner who ordinarily has the sole discretion and authority to manage the investment.  In a footnote of that opinion, the Commission noted that its determination would also apply in the context of a regular partnership with two general partners. (In re Nord, supra, fn. 16.)  However, the Nord opinion is not applicable to regular partnerships with more than two partners where no single partner holds a controlling position or acts as a managing partner. (Hahn Advice Letter, No. I-91-311.) 


Partnership #1 consists of three general partners, including the client.  Each partner has a 1/3 interest.  Since the Nord opinion is not applicable to partnerships with more than two partners where no single partner holds a controlling position, it does not apply to Partnership #1.  Therefore, client is not a source of income to Ms. Stepper through his 1/3 interest in Partnership #1.
Client also has a 20% ownership interest as a limited partner in Partnership #2, which has a general partner who has greater than a 50% controlling interest.  Partnership #2 has not used Ms. Stepper’s accounting firm for any purposes and is not a source of income to her firm.  You question if the link between client and his interests in both Partnership #1 and Partnership #2 makes Partnership #2 a source of income or economic interest of Ms. Stepper’s.
Regulation 18703.1(d)(1) and (2) set forth several criteria to determine if a business entity has a parent/subsidiary relationship or is an otherwise related business entity, as follows:
“(d) Parent, Subsidiary, Otherwise Related Business Entity, defined.

(1) Parent-subsidiary. A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





�  See regulation 18329(c).


�      If, in the future, client becomes a source of income of $1,000 or more to the accounting firm and $500 or more to Ms. Stepper, the client becomes a source of income to Ms. Stepper.





