




  June 17, 2003

Kathryn E. Donovan

Pillsbury Winthrop, LLP

400 Capitol Mall, Suite 1700

Sacramento, CA 95814-4419

Re:
Your Request for Informal Assistance


Our File No.  I-03-119

Dear Ms. Donovan:


This letter is in response to your request for advice on behalf of Odile Disch-Bhadkamkar regarding the “revolving door” provisions of the Political Reform Act     (the “Act”).
  Because you have not provided us with details pertinent to a particular proceeding actually before CEFA, we provide you with informal assistance.
  

QUESTION


Do the permanent ban provisions of §§ 87401-87402 bar Ms. Disch-Bhadkamkar from representing Stanford University before the California Educational Facilities Authority in proceedings to refinance or issue the revenue bonds described herein?

CONCLUSION


The permanent ban provisions will not bar Ms. Disch-Bhadkamkar from representing Stanford in the proceedings you describe if, as appears likely, they would be characterized as “new proceedings” within the meaning of the Act.  However, the deter-mination that a proceeding is a “new” proceeding beyond the purview of §§ 87401-87402 depends on the facts and circumstances peculiar to each specific proceeding.  We cannot provide a conclusive answer on any individual proceeding because we do not know all of the facts and circumstances pertinent to any one of them. 

FACTS


Ms. Disch-Bhadkamkar is director of finance for Stanford University and a former member of the California Educational Facilities Authority (“CEFA”) Board. CEFA is a state agency that issues revenue bonds to assist private educational institutions of higher learning in construction and expansion of nonsectarian educational facilities.  Through its ability to issue tax-exempt bonds, CEFA provides lower cost financing to these institutions than they would be able to secure on the open market. The CEFA Board consists of five members; the state Treasurer, the Controller, the Director of Finance, and two gubernatorial appointees – a governing board member or administrator with a private institution of higher education, and a governing board member or administrator with a public institution of higher education.  (Ed. Code § 94120.)  Ms. Disch-Bhadkamkar was appointed to the CEFA Board in January 2001, as the private institution representative. Ms. Disch-Bhadkamkar resigned from CEFA effective March 11, 2002.

CEFA has granted Stanford University’s applications for bond financing on numerous occasions.  Existing CEFA bonds and notes to Stanford University include:

· Series L1 to L9 Bonds (refinancing of then-existing bonds), authorized by CEFA Resolution 108, adopted December 16, 1993.  Resolution 108 was amended in August 1997 for the refinancing of Series L5, and in October 2001 for the refinancing of Series L9.  Ms. Disch-Bhadkamkar was a member of CEFA at the time of the second amendment, but she recused herself from the agency’s consideration of that agenda item.  

· Series R Bonds (refinancing of then-existing bonds), authorized by CEFA Resolution 180, adopted June 28, 2001. Ms. Disch-Bhadkamkar was a member of CEFA at the time that Resolution 180 was adopted, but she recused herself from the agency’s consideration of that agenda item.  

· Series Q Bonds (new money), authorized by Resolution 185, adopted March 29, 2001. Ms. Disch-Bhadkamkar was a member of CEFA at the time that Resolution 185 was adopted, but she recused herself from the agency’s consideration of that agenda item.

· One hundred fifty million dollars in tax-exempt commercial paper (“TECP”) financing, authorized by Resolution 200, adopted April 25, 2002.  Although Ms. Disch-Bhadkamkar was no longer a member of CEFA when Resolution 200 was adopted, the agency’s staff presented an overview of TECP financing for discussion as an information item at the February 28, 2002 CEFA meeting. Ms. Disch-Bhadkamkar did not attend that meeting. 


Now that more than a year has passed since Ms. Disch-Bhadkamkar’s resignation from CEFA, she wishes to resume her representation of Stanford in future transactions with CEFA, which likely will include appearances before the CEFA board and contacts with CEFA staff concerning those transactions.  Upcoming transactions currently anticipated by Stanford are likely to include one or more of the following:

· Refinancing the Series L1 to L9 Bonds, which might become Series S.

· Refinancing Series R & Q Bonds, which might become Series T and U.

· Increasing the TECP from $150 million to $200 million. 

· Refinancing of amounts outstanding under the $150 million TECP, which would potentially become Series S, T, U or V.

· Refinancing of Series L1 to L9 Bonds, adding some amount outstanding under the $150 million TECP above.

· Refinancing of bond issues that were approved by CEFA prior to Ms. Disch-Bhadkamkar’s appointment to the CEFA board.

· A new bond issue, unrelated to past transactions.  


Each of these transactions would require Stanford to file a new application with CEFA.  The application would then be reviewed by CEFA staff and considered at a meeting of the CEFA board.  If an application is approved, the CEFA Board would adopt a new resolution approving the application and authorizing the issuance of the new bonds or other financing.  In each case, Ms. Disch-Bhadkamkar ordinarily would take the lead role in preparing Stanford’s application and would appear on Stanford’s behalf at the CEFA meeting where Stanford’s application is considered.

ANALYSIS


Your question is governed by the Act’s post-employment restrictions on former state employees and officials. (§§ 87400-87407.) There are three such restrictions: (1) a prohibition on communication with a state agency, applied to persons who have left the employ of that agency within the previous year, when the communication concerns legislative, administrative, or other enumerated proceedings; (2) a permanent ban on former agency officials "switching sides" in any proceeding where the state is a party or has a substantial interest; and (3) a prohibition on participation by current agency officials in matters affecting a person with whom the official is negotiating employment. Since Ms. Disch-Bhadkamkar left CEFA more than a year ago, only the permanent ban on "switching sides" remains a potential barrier to her representation of Stanford in the proceedings you have described.

The “permanent ban” is codified at §§ 87401-87402, as follows: 

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

(a) The State of California is a party or has a direct and substantial interest.

(b) The proceeding is one in which the former state administrative official participated.” (§ 87401.)

“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”          (§ 87402.)

As a former state administrative official, Ms. Disch-Bhadkamkar is subject to the permanent ban in §§ 87401 and 87402 to the extent that she has participated in judicial, quasi-judicial or other proceedings. “Participated” is defined at § 87400(d) as follows:

“ ‘Participated’ means to have taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee, but excluding approval, disapproval or rendering of legal advisory opinions to departmental or agency staff which do not involve a specific party or parties.” (See also regulation 18741.1.) 


Your account of the facts indicates that Ms. Disch-Bhadkamkar recused herself from the agency’s consideration of the past agenda items listed on page two above, but we cannot presumptively rule out all possibility of her “participation” at some stage prior to the agency’s consideration of these matters as an agenda item.  For purposes of this letter, we presume that Ms. Disch-Bhadkamkar had in some fashion “participated”  in these matters.  But even so, it remains to be seen whether the matters that Stanford anticipates taking up in the future amount to a continuation of an earlier proceeding in which we suppose Ms. Disch-Bhadkamkar to have participated, or whether these matters are new proceedings not subject to the permanent ban of §§ 87401-87402.  

The permanent ban does not apply to a “new” proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated.  A “new” proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual or legal issues from those considered in previous proceedings.  We have found generally that proceedings to draft a plan or agreement are different from proceedings involving implementation of the same plan or agreement, or to amend the plan or agreement.  We have most fully explored this topic in a series of advice letters treating the often-lengthy administration of environ-mental cleanup orders.  Thus we have explained that when the parties to a prior discharge or cleanup proceeding return to an agency with questions on implementation or amend-ment of an existing order, a new proceeding is initiated to which the prohibitions of       §§ 87401 and 87402 do not apply. (Galanter Advice Letter, No. A-82-079; Anderson Advice Letter, No. A-86-324; Witz Advice Letter, No. A-88-382; Chalfant Advice Letter, No. A-92-509).

The Witz letter is illustrative. Mr. Witz was a member of the Regional Water Quality Control Board when the board was investigating Lockheed for local water contamination. Mr. Witz left the board after participating in the investigation. The board concluded its investigative proceeding by issuing an order that required Lockheed to clean up the contaminated water. Lockheed then contracted with Mr. Witz’s new employer for consulting services regarding implementation of the required cleanup. We observed:

“[T]he same company is involved in both the investigation and the clean up and the same issue of water contamination exists. However, the clean up proceedings present a set of circumstances that are entirely different from the investi-gative proceedings that took place before issuance of the Executive Order. In the investigative proceedings, the Board staff was no doubt attempting to resolve issues as to the extent of the water contamination and Lockheed's culpability therefor.  On the other hand, once the Executive Order issued and Lockheed chose not to contest it, these issues were conceded and the parties turned their attention to compliance with the order.”

In Witz, details of the required cleanup were worked out in a “compliance” proceeding that was separate and distinct from the investigative proceedings that led to the original order. So participation in the initial proceeding was no barrier to employment on the subsequent cleanup project.  In Chalfant, the former official had also participated in the proceedings that established the details of remediation, and could not therefore participate in a bid to perform the work specified in that proceeding. However, once the bids were evaluated and the contract awarded, the former official could appear in any proceedings that arose from actual implementation of the cleanup, because the issues arising in the context of performance would differ from the issues treated by the board in any prior proceeding. (Id.) 

More recently, in the Grimm Advice Letter, No. A-99-086, we presumed for the sake of analysis that a public official had participated in an administrative order on environmental remediation of a parcel of real property held by two distinct persons, each of whom was named as a “waste discharger” subject to the order.  We concluded that a subsequent effort to settle primary liability on one of these persons was a “new” proceeding because the agency would be required to consider new facts pertinent to the apportionment of liability as between the two “waste dischargers.”    

As we understand your account of the facts, proceedings where Series Q Bonds and TECP were authorized by CEFA, and where Series L and R Bonds were refinanced, were essentially proceedings in which orders were issued, or amended from time to time as subsequent events warranted.  CEFA’s decisions to refinance or increase funding levels of previously established instruments are closely similar to the reopening of cleanup proceedings at different stages (investigation, determination of liability, subsequent reapportionment of liability) to consider new questions.  Thus even assuming that Ms. Disch-Bhadkamkar had participated in these CEFA proceedings, §§ 87401-87402 would not bar her from representing Stanford in further proceedings in which existing bonds or paper will be refinanced, or new bond issues authorized.  

The determination that a subsequent proceeding is a “new” proceeding within the meaning of §§ 87401-87402 is necessarily based on the facts of each case (Scholl Advice Letter, No. I-02-083), but so long as the facts or questions considered by CEFA in any of the anticipated proceedings differ from the facts or questions addressed in prior related proceedings, the upcoming proceedings would be “new” proceedings. 


If you have any questions on the application of these principles to a specific proceeding, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca

� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (§ 83114; regulation 18329(c)(3), copy enclosed.)





