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June 20, 2003

Joanne Stonecipher, Director

Bonita-Sunnyside Fire Protection District

4900 Bonita Road

Bonita, CA 91902

Re:
Your Request for Informal Assistance


Our File No.   I-03-120

Dear Ms. Stonecipher:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter is limited solely to the provisions of the Act and should not be taken as advice or an opinion regarding any other area of the law potentially raised by your letter.
 For instance, Government Code section 1090, which bars public officials from entering into certain contractual relationships with governmental entities, may apply. You may wish to contact your agency’s counsel or the Attorney General's office for advice on your obligations in this area of the law. 

QUESTION


Do you have a conflict of interest as a board member of the Bonita-Sunnyside Fire Protection District of San Diego County in a decision affecting American Medical Response?

CONCLUSION

You will not have a conflict of interest so long as you are “making,” “participating in making” or otherwise “influencing” a governmental decision that will neither directly nor indirectly have a material financial effect on American Medical Response.

FACTS


You serve as a board member for the Bonita-Sunnyside Fire Protection District in San Diego County.  Your fire department contracts for ambulance service with American Medical Response (“AMR”) of San Diego.


You have been a part-time employee of AMR since 1999.  Your role is completely unrelated to contract procurement.  You work as a clinical nurse for the pre-hospital base station.  You provide medical direction (via radio) to paramedics and complete electronic documentation of patient care provided. 


You have been on leave of absence from AMR since the election but would like to resume this part-time employment. You believe the Government Code section 1090-1098 applies to you.  Your basis for this assumption is as follows:


●
AMR has ten or more employees;


●
You were an employee of AMR for at least three years prior to election;


●
You own no shares of stock in AMR;


●
You are not an officer or director of AMR;


●
You did not directly participate in formulating the bid of AMR for 




services.


You filed Form 700, the Statement of Economic Interests with your election documents.  You disclosed the potential conflict at several board meetings and will abstain from all voting on contracts with AMR in the future. You stated in a phone conversation dated June 10, 2003, that your term for the board began in December of 2002, and since then, you have been on a leave of absence at the AMR.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As noted earlier, this letter is limited solely to the provisions of the Act and should not be taken as advice or an opinion regarding any other area of the law potentially raised by your letter. For instance, Government Code section 1090, which bars public officials from entering into certain contractual relationships with governmental entities, may apply.

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)  All of the first six steps must be met for a conflict of interest to exist.  

Step 1 - Public official.  

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . . .” (§ 82048.)  A “‘member’ shall include, but is not limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority.” (Regulation 18701, subd. (a)(1).)  As a board member for the San Diego County Bonita-Sunnyside Fire Protection District, you are a “public official” for purposes of the Act, (see sections 82041, 82048) and the conflict-of-interest rules apply to you.  

Step 2 - Making, participating in making, or using an official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [the official] has a financial interest.” (Section 87100; regulation 18700(b)(2).)   The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions.  (Regulations 18702-18702.4.)  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.) You state in the facts that you will abstain from voting on contracts with AMR in the future. Even if you refrain from voting, you might still be making a governmental decision if you, in your official position, commit AMR to any course of action. 

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  If you negotiate, advise, or otherwise recommend to the decisionmaker that the Board should enter into a contract with AMR, you would be participating in a governmental decision which is as prohibited as voting.

A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.) If you were to contact any board member or employee of the board for the purpose of influencing their decision regarding a possible contract with AMR, then you would be influencing the governmental decision.

If you were to make, participate in making or otherwise influence a governmental decision for purposes of the Act, the analysis would continue.

Step 3 - Identifying the economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.   The economic interests from which conflicts of interest may arise are defined in Section 87103 and regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (Reg. 18700, subd. (b)(3).) There are five kinds of such economic interests, but the one you have asked about concerns the following: 

· A public official has an economic interest in any person from whom he or she has received income aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.  (§ 87103(c); reg. 18703.3);

Your facts indicate that you have an economic interest in your employment at the AMR since you have received $500 or more from AMR in the past twelve months. From the telephone conversation with Commission staff June 10, 2003, you also indicated that you have been on a leave of absence since December 2002, the date your new term as a board member of the San Diego County began.  However, even if you have not received any income from AMR since you took a leave of absence, your income is still disqualifying for twelve months after receipt. 

Step 4 - Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  

Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a “material financial effect” on that interest. First, the official must decide whether the economic interest is directly or indirectly involved in the decision.  (Reg. 18700, subd. (b)(4).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700, subd. (b)(5).) The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue.  (Reg. 18700, subd. (b)(6).) 

A person (including business entities, sources of income, and sources of gifts) is directly involved in a decision before an official’s agency when that person, either directly or by an agent initiates the proceeding in which the decision will be made by filing an application, claim, or appeal, or similar request. (Regulation 18704.1, subd. (a)(1).) Alternatively, if the person is also a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency, then the person is also directly involved.  A person is the subject of the proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or contract with, the subject person. (Regulation 18704.1, subd. (a)(2).) For example, AMR would be the subject of the proceeding(s) before the board if the decision concerned AMR’s contract or performance thereunder. 

On the other hand, a development decision relating to property near AMR’s offices might indirectly materially affect AMR. AMR would not be directly involved in such a decision because they would not be an applicant, named party or subject of the proceeding.

Steps 5 & 6 - What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interest will meet this materiality standard?
Knowing the degree to which the economic interest is involved in the board’s decision, the next step is picking the appropriate standard for evaluating the materiality, that is, the importance of the effect of the decision on the economic interest.  (Reg. 18700(b)(5).) The sixth, and usually most important step, in deciding whether you have a conflict of interest is using the materiality standards (from step 5) to decide if a material financial effect on one or more of your economic interests is reasonably foreseeable as a result of the decision.  (Reg. 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.) A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)

For directly involved sources of income, the financial effect of a governmental decision regarding a source of income is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity. (Regulation 18705.1, subd. (b)(1).) For example, entering into a contract with AMR will reasonably foreseeably affect AMR’s revenue. 

Where AMR is indirectly involved, the financial effect of a governmental decision on the business entity not listed with the New York Stock Exchange, the Fortune 500, the NASDAQ or the American Stock Exchange, is material if it is reasonably foreseeable that: “(A) [t]he governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or, (B) [t]he governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or (C) [t]he governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.” (Reg. 18705.1 (c)(4).)

We do not have facts of any specific decision. Thus you must apply these standards on a decision-by-decision basis.

Steps 7 & 8- The “Public Generally” and “Legally Required Participation” Exceptions

Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally.

In order to fit within this exception, the public official must demonstrate that the governmental decision affects the public official’s economic interests in a manner which is indistinguishable from the manner in which the decision will affect a significant segment of the public generally. (Regulation 18707, subd. (a).) Step eight is an exception that applies when the official is legally required to participate in the decision. You have not supplied any facts to suggest that either of these exceptions apply to your facts.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Anthony Pane

Intern, Legal Division

Enclosure
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code Section 83114; 2 Cal. Code of Regs. Section 18329(c)(3), copy enclosed.)





