July 11, 2003

Brien J. Farrell

City of Santa Rosa

Office of the City Attorney

Post Office Box 1678

Santa Rosa, CA 95402-1678

Re:
Your Request for Informal Assistance


Our File No. I-03-121

Dear Mr. Farrell:


This letter is in response to your request for advice on behalf of Santa Rosa Design Review Board member Jean Kapolchok regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request does not identify a specific decision or proceeding and seeks our general guidance, we are treating your request as one for informal assistance.
  Our informal assistance is based on the facts presented in your request and in subsequent telephone conversations between  Commission staff and either you or Mr. Chuck Rogalia of the Santa Rosa Community Development Department; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Jean Kapolchok, in her private capacity as a land use consultant, represent clients before agencies and boards of the City of Santa Rosa (“City”), other than the Design Review Board (“Board”) of which she is a member? 


2. May Jean Kapolchok meet or communicate with City staff on behalf of her private clients?

CONCLUSIONS


1.  Yes, Ms. Kapolchok may represent clients before other agencies and boards of the City on behalf of her private clients.  As long as she does not, when so engaged, purport to be acting in her official capacity as a member of the Board, Ms. Kapolchok is not “influencing” a governmental decision.


2. City staff who are not assigned to the Board and do not present projects to the Board would come within the meaning of “other agency” in the regulation.  Thus, when Ms. Kapolchok meets or otherwise communicates on behalf of her private clients with such staff, she is not “influencing” a governmental decision, provided that she does not purport to be acting in her official capacity as a member of the Board. 

However, she may not meet or otherwise communicate with City staff assigned by the Community Development Department (“Department”) to any project which is, or will be, before the Board for decision.  Such shared staffing between the Department and the Board means that meeting or otherwise communicating with shared staff
 would be an appearance or contact with Ms. Kapolchok’s own agency, for the purpose of influencing a governmental decision.

 FACTS

The function of the Board is to implement the general purposes of the City’s zoning code and general plan, to promote good design of buildings and building sites, and to achieve a harmonious relationship of buildings, one to another.  Occasionally, the Board provides comments to the City’s Planning Commission and other City departments on issues relating to the zoning code, the City’s general plan, and the California Environmental Quality Act.  The Board has no appointive or budgetary authority over City staff members, over any other City agency or department, or over the city council.  

When requested by a developer, the Board may conduct a “conceptual” design review of a proposed project, usually before an application for a building permit is filed with the City.  For most new projects, after a development application is filed, the Board conducts a preliminary design review and provides its comments to the planning commission, which has the discretionary authority to approve or disapprove the project.  After the planning commission acts, the Board conducts a final design review, which can be appealed to the city council.  In some instances, the Board delegates its final design review to the director of the department who, in turn, delegates final design review to one of the department’s staff.

The Board has no staff of its own, apart from a secretary to record minutes of its meetings, and there are no City staff assigned exclusively to the Board.  The Department assigns a member of its management to function as the Board’s principal staff member, however, that individual also has other job duties outside the Board.  Various city planners within the Department are assigned to individual projects and provide analyses to one or more of the Board, the planning commission, the City’s Cultural Heritage Board, or the city council.  When called upon by the Board, other City staff, such as members of the City’s Fire Department, may provide comments to the Board regarding an aspect of a pending project. 

Ms. Kapolchok has been a member of the Board since March 3, 2003.  In her private capacity, Ms. Kapolchok is a land use consultant and operates her own consulting business.  She is neither an engineer nor an architect.  In her capacity as a land use consultant, Ms. Kapolchok does not prepare architectural, engineering or similar drawings for presentation to City officials or staff.  Ms. Kapolchok’s clients are frequently involved in, or sometimes opposed to, applications or other requests seeking City approvals for a particular development project.  In this connection, these clients might seek approvals from one or more of the City’s agencies, including the Santa Rosa Planning Commission, City Council, Cultural Heritage Board, or Design Review Board. 

ANALYSIS

The Act’s conflict-of-interest provisions are to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.  

You state that Ms. Kapolchok will abstain from any Board deliberations or decisions involving any source of income to her, and that she will not represent before the Board any source of income to her.  In this regard, Ms. Kapolchok recognizes that she is a public official and will have a conflict of interest prohibiting her, in her capacity as a member of the Board, from making, participating in making, or influencing any governmental decision that will have a reasonably foreseeable material financial effect upon any source of income or promised income to her, aggregating $500 or more during the 12 months preceding the date of a particular decision of the Board.  (Section 87103(c); regulation 18703.3.)  Thus, we will not discuss this further and will assume for purposes of this letter that she will have a disqualifying conflict of interest with respect to any matter before the Board involving her clients or any other sources of income to her.

Your questions concern whether Ms. Kapolchok, in her private capacity, is prohibited from either appearing before other City agencies and boards, or meeting with or otherwise discussing development projects with the City staff, on behalf of her private clients.  To answer these questions, we must determine whether Ms. Kapolchok’s described actions constitute “making,” “participating in making,” or “influencing” a governmental decision.

Making or Participating in Making

A public official will be “making” or “participating in making” a governmental decision only when, among other things, he or she acts within the authority of his or her office or position.  Since Ms. Kapolchok will be acting in her private capacity and not within the authority of her office or position as member of the Board, she will not be “making” or “participating in making” a governmental decision when engaged in the activities you describe.    

Influencing

The questions you raise concern “influencing” a governmental decision.  There are two rules as to whether a public official is using or attempting to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)  In that case, 

“... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”  (Ibid.)

Under this rule, attempts to influence a decision include a public official’s appearances or contacts before his or her own agency, including any member, officer, employee or consultant of that agency, on behalf of a client.
 While in some contexts a city itself is considered a single agency, with respect to regulation 18702.3, the Commission will generally treat each public body, even within a single city, as separate public agencies.  (Hons Advice Letter, No. I-00-255; Larmore Advice Letter, No. A-00-275; Stout Advice Letter, No. I-88-313.) 

The second rule potentially applies when the relevant governmental decision is within or before an agency other than: 1) the public official’s own agency, or 2) an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  Under this rule: 

“[T]he official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.”  (Ibid.)  


For purposes of determining whether a public official will be influencing a governmental decision through his or her communications or meetings with city staff, it is important to realize that staff does not exist in a vacuum; it is not a generic entity with its own identity.  Rather, staff is a component of the agency to which it is assigned.  An “agency” includes the staff assigned exclusively to a public official’s agency (Larmore Advice Letter, No. A-00-275; Martello Advice Letter, No. A-85-190) as well as staff that are shared between that and another agency (West Advice Letter, No. A-88-413).
  

Thus, either of these two rules could apply, depending upon the facts. Generally, a public official must not contact staff of his or her agency for the purpose of influencing a decision in which he or she has a financial interest, including contacts on behalf of a business entity, client or customer.  (Regulation 18702.3(a); Rumansoff Advice Letter, No. I-94-045; Holbert Advice Letter, No. I-90-080.)  However, a public official may contact other staff as long as the official makes it clear that he or she is not purporting to speak on behalf of his or her agency.  (Regulation 18702.3(b); Patton Advice Letter, No. I-90-683.) 

Appearances and Communications Before the Board

You state that Ms. Kapolchok will not be appearing before or otherwise communicating with the Board on behalf of her private clients.  Further, you state that none of the agencies or boards before which she will appear are subject to the appointive or budgetary control of the Board.  Since the Board does not exercise appointive or budgetary control over these other entities, they do not comprise a single agency, but are separate agencies for purposes of the Act’s conflict-of-interest rules.  For this reason, regulation 18702.3(a) does not apply to Ms. Kapolchok’s proposed appearances and communications except, potentially, with respect to her contacts or appearances with City staff. 

Appearances and Communications Before Other Agencies

Since, as discussed above, Ms. Kapolchok will not be appearing before or communicating with her own agency or its members, her appearances before these other agencies and boards on behalf of her private clients are not prohibited by the Act’s conflict-of-interest rules, so long as she is not acting or purporting to act, as a member of the Board.  (Laks Advice Letter, No. A-02-155; Patton Advice Letter, N. I-90-683.)  Otherwise, she would be “influencing a governmental decision” under regulation 18702.3(b).  In this regard, it must be clear to those meeting with Ms. Kapolchok that she is not acting on behalf of the Board, or her actions may constitute a violation of the Act’s conflict-of-interest regulations.  For example, none of her written communications with these other agencies may use stationery with the Board’s letterhead.

Meetings and Communications with City Staff


Under the facts you provide, a city planner is assigned by the Department to review a particular application and present various analyses of the project before a number of city agencies, including the Board.  This sharing of staffing assignments means that a city planner is considered to simultaneously represent each of these multiple agencies until a particular agency’s role in the review process has come to a conclusion.  Because this sharing includes a staff role with the Board, a public official is prohibited from attempting to influence a shared staff member about a decision that the Board eventually will consider.  (Larmore Advice Letter, No. A-00-275; Lyions Advice Letter, No. A-94-013; West Advice Letter, No. A-88-413.)      


In her private capacity, Ms. Kapolchok may meet or otherwise communicate with city staff, other than Department staff which are shared with the Board, provided that when doing so she does not purport to represent the Board and makes it clear that she is not appearing in her official capacity as a member of the Board.  

Ms. Kapolchok may not meet or otherwise communicate with a member of the Department’s staff on behalf a client if: 1) that staff member is assigned or otherwise involved in any project, analysis, presentation or other matter that is or will be brought before Board (e.g., shared staff); and 2) it is reasonably foreseeable that the Board’s decision regarding the item in which the staff member is involved will have a material financial effect upon one or more of her economic interests.  However, once the Board’s final design review is rendered, she may communicate with shared Department staff regarding any appeal of the decision to the city council.  This is because she will not be attempting to influence a decision to be considered by her own agency.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 


� Under the unique facts presented, the Board does not have its exclusive staff and only shares staff that are employees of the Department.  If such were not the case and the Board had its own staff, this prohibition would apply to the Board’s staff and its shared staff (if any).


�  To determine if she will have a disqualifying conflict of interest, Ms. Kapolchok should apply the standard eight-step analysis the Commission has adopted.  These steps are described in regulation 18700 (b)(1) - (8) and in the Commission’s pamphlet, “Can I Vote? An Overview of Public Officials’ Obligations Under The Political Reform Act’s Conflict-of-Interest Rules,” a copy of which is enclosed for Ms. Kapolchok’s information.  This pamphlet is also available at the Commission’s website: www.fppc.ca.gov.


� Attempts to influence one’s own agency do not include: 1) preparing drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before the public official’s agency (regulation 18704.2(b)(4)); or 2) appearing before an architectural or design review board or similar agency of which the official is a member, in order to present drawings of an architectural, engineering, or similar nature, when those drawings are prepared by the public official (regulation 18702.4(b)(5).  You stated in your request and in a telephone conversation with the Commission’s staff, that Ms. Kapolchok is neither an architect nor an engineer and in her private capacity as a land use consultant does not prepare drawings of an architectural, engineering or similar nature.  These exceptions are not applicable to her.


� In recognition of this, we previously advised that a city planning commission, as an agency, includes the planning staff of the city (Martello Advice Letter, No. A-85-190) including both the planning department of the city and the city staff assigned to the planning department.  (Kennedy Advice Letter, No. I-86-026).  Similarly, in the case of an architectural review board that had its own assigned staff, we previously advised that the remaining city staff would come within the meaning of “other agency” as used in then-regulation 18700.1 (superceded in-part by regulation 18702.4(b)(5)(A).)  (Sprague Advice Letter, No. I-88-093.)  Thus, as a general rule a public official may not appear or otherwise communicate in his or her private capacity with either staff of his or her own agency, or staff that is shared between his or her own agency and another. 


 





