




September 2, 2003
James Benjamin, Chairman

Half Moon Bay Planning Commission

400 Pilarcitos Avenue

Half Moon Bay, CA 94019-1475

Re:
Your Request for Informal Assistance


Our File No.  I-03-122

Dear Mr. Benjamin:


This letter is in response to your request for advice on behalf of the Half Moon Bay Planning Commission regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Because you cannot provide us with the details of particular decisions actually before the commission, we provide you with informal assistance.
  
QUESTIONS
1.
Does Commissioner McCarthy have a potential conflict of interest regarding the planning commission’s discussions and decisions on vertical trail easements and coastal access pathways within 500 feet of his residential real property?

2.
Do Commissioners Benjamin, McCarthy, Kellenberger, Poncini, Ream and Heinz have potential conflicts of interest regarding the planning commission’s discussions and decisions on environmentally sensitive habitat areas within 500 feet of real property owned by each commissioner?

3.
Does Commissioner Benjamin have a potential conflict of interest regarding the planning commission’s discussions and decisions on unimplemented residential street plan lines within 500 feet of his residential real property?

4.
Does Commissioner Benjamin have a potential conflict of interest regarding the planning commission’s discussions and decisions on dam inundation zones within 500 feet of his residential real property?

5.
Does Commissioner McCarthy have a potential conflict of interest regarding the planning commission’s discussions and decisions on the unused railroad right-of-way passing through Half Moon Bay within 500 feet of his residential real property?

6.
Do Commissioners Poncini and Ream have a potential conflict of interest regarding the planning commission’s discussions and decisions on land use in a tsunami zone within which they own residential real properties?

7.
Does Commissioner Poncini have a potential conflict of interest regarding the planning commission’s discussions and decisions on development and land use within the residential zoning district and LCP land use planning designations?

8.
Does Commissioner Heinz have a potential conflict of interest regarding the planning commission’s discussions and decisions on development and land use within the agricultural zoning district and LCP land use planning designations?

9.
If one or more of the planning commissioners does have a potential conflict of interest in the discussions and decisions described above, how should the planning commission structure its planning process to maximize participation of the planning commissioners while still adequately addressing conflict concerns? 
CONCLUSIONS

Questions 1-8


We presume that that the planning commissioners whose real property interests are directly involved in the decisions you describe will have a conflict of interest in those decisions, unless it can be shown that the decisions will have no financial effect on the property interest, or that an exception to the conflict of interest rules would apply. From the facts as presently known, it appears that the officials whose property interests would be directly involved in these decisions would be prohibited from participating in them.  Therefore, at a minimum, they have “potential” conflicts of interest in these decisions.

Question 9


    We cannot advise you on the optimal structure for the city’s planning process, which requires an understanding of goals and circumstances that can only be supplied by city officials.  To the extent that the legal requirements of the Act may be factors in the design of your process, the analysis of the first 8 questions may be of some assistance. 
FACTS


Half Moon Bay is a general law city located along the coast of San Mateo County and situated entirely within the coastal zone.  The city is 6.49 square miles in size and has a population of 11,842.  The city is governed by a city council, which appoints a seven-member planning commission.


The city is currently preparing to conduct a comprehensive review and update of its general plan.  As part of this update, the city will also be updating its local coastal program (“LCP”), which consists of the land use element and the city’s general plan, along with implementing zoning ordinances.  The land use element presently includes sections with findings and policies pertaining to coastal access and recreation, environ-mentally sensitive habitat areas, hazards, housing, archeological and paleontological resources, visual resources, agriculture, development, specific plans, and public works, as well as supporting maps and definitions.  Other general plan elements include circulation, parks, safety, and noise.  The revised general plan and local coastal program (“GP/LCP”) may change this structure by merging some elements and creating new ones, but specific organizational changes have not yet been determined.


As part of its duties, the planning commission is responsible for developing and considering updated policies, maps and ordinances to be included in the revised GP/LCP, for conducting public hearings on their appropriateness, and recommending policies, maps and proposed ordinances to the city council.  The city council makes the final determinations on revisions of the GP/LCP, although the council will give the planning commission’s recommendations a great deal of weight. 


Due to Half Moon Bay’s small size and peculiar geography, it is possible that GP/LCP revisions will substantially impact property interests within the city.  Recent public dialogue on congestion, growth, geologic hazards, view resources, environ-mentally sensitive habitat areas, public infrastructure and many other topics suggest that policies, maps, tables, ordinances, definitions and the tying text may undergo substantial revision.  

The Commissioners’ Potentially Affected Economic Interests:

Commissioner Benjamin:  Owns residential property located within 500 feet of an environmentally sensitive habitat area, unimplemented residential street plan lines, and    a dam inundation zone.  

Commissioner McCarthy:  Owns residential property located within 500 feet of a railroad right-of-way, a proposed coastal access pathway, and an environmentally sensitive habitat area.

Commissioner Kellenberger:  Owns residential property located within 500 feet of an environmentally sensitive habitat area. 

Commissioner Ream:  Owns residential property situated within the boundaries of a “wave 8” or tsunami zone, which is also located within 500 feet of an environmentally sensitive habitat area.  

Commissioner Poncini:  Owns residential property located within the boundaries of a “wave 8” or tsunami zone, which is also within 500 feet of an environmentally sensitive habitat area.  Commissioner Poncini also owns a residentially zoned vacant parcel adjacent to the previously mentioned residential property. 

Commissioner Heinz:  Owns real property zoned and designated in the Half Moon Bay LCP for agricultural use.  This property is located within 500 feet of an environmentally sensitive habitat area.  

Commissioner Falcone:  There is no indication that Commissioner Falcone has any economic interests potentially affected by the GP/LCP update. 

ANALYSIS




      Questions 1 through 8:

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.” (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.  To determine whether a public official has such a “conflict of interest” in a governmental decision, the FPPC has developed a standard, eight step analysis outlined at subdivisions 1 through 8 of regulation 18700(b).  We apply that analysis to your first eight questions.
Step One: Are the persons in question “public officials”?
 

 As members of the city’s planning commission, the commissioners are public officials within the meaning of the Act, subject as such to its conflict of interest rules.  (Section 82048; regulation 18701(a).)
 
Step Two:  Will these officials be making, participating in making, or influencing a governmental decision?

The Act's conflict of interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.” (Section 87100; regulation 18700(b)(2).) The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, which provide as follows: 
· A public official "makes a governmental decision" when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) 
· A public official "participates in a governmental decision" when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.) 
· A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)


If a public official does not make, participate in making, or use his or her official position to influence a governmental decision, there can be no conflict of interest as defined under the Act.  Your first eight questions all refer to “decisions,” and we presume from this that the planning commissioners will at some point be faced with governmental decisions relative to each of the topics you describe.  Conflicts of interest are therefore possible, and we may proceed with our analysis. 
  As to the “discussions” you expect to take place as the planning process gets under way, participation in these discussions may or may not amount to participation in governmental decisions.  But for present purposes it is enough to know that, at some point in the process, the planning commissioners will confront governmental decisions on the stated topics.      
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.


	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (§ 83114; regulation 18329(c)(3), copy enclosed.)


	� Regulation 18702.4 lists a series of exceptions to the rules stated in the preceding three regulations, which apply only in certain limited circumstances.


	� If an official has a conflict of interest in a particular decision, regulation 18702.5 explains that the official is required to leave the room during discussion and voting on the matter in which the official has a conflict, unless the official wishes to be heard as a member of the general public, as provided in subdivision (d)(3) of this regulation.  





