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August 12, 2003
Allen Erenbaum

Mayer, Brown, Rowe & Maw

350 South Grand Avenue, 25th Floor

Los Angeles, CA 90071-1503

Re:
Your Request for Advice


Our File No.   A-03-124

Dear Mr. Erenbaum:


This letter is in response to your request for advice regarding the lobbying provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A), (c)(4)(A), copy enclosed.)  Therefore, nothing in this letter should be construed to evaluate any conduct which may have already taken place, and any conclusions contained herein apply only to prospective actions.
QUESTIONS
1. If your firm, on behalf of your client, contacts the Governor’s office for the purpose of encouraging the Governor to enter into a gaming compact with a federally recognized Indian tribe, would such a contact constitute lobbying under the Act that would require your firm to file a lobbying firm activity authorization (Form 602)?
2.
If your firm, on behalf of your client, contacts the Governor’s office for the purpose of encouraging the Governor to provide his concurrence for taking certain land into trust for gaming purposes on behalf of a federally recognized Indian tribe, which concurrence is required under the federally prescribed procedure, would such contact constitute lobbying under the Act that would require your firm to file a lobbying firm activity authorization (Form 602)?
CONCLUSIONS
1.
Yes.  Contacting the Governor’s office on behalf of your client for the purpose of encouraging the Governor to enter into a gaming compact would constitute a quasi-legislative proceeding pursuant to Government Code § 82002, thus qualifying such contact as lobbying under the Act, which would require the filing of the appropriate forms by your firm.
2.
Yes.  Contacting the Governor’s office on behalf of your client for the purpose of encouraging the Governor to provide his concurrence for taking certain land into trust for gaming purposes on behalf of a federally recognized Indian tribe would constitute a quasi-legislative proceeding under Government Code § 82002, and would therefore be lobbying under the Act, thus requiring the filing of a lobbying firm activity authorization (Form 602) by your firm.
FACTS


Your firm is a registered lobbying firm, and you seek clarification of your obligations under the Act.  
ANALYSIS


The Act regulates the activities of lobbyists, lobbying firms and lobbyist employers.  (Govt. Code §§ 86100, et seq.)
  These terms are defined in the Act as individuals or entities that make or receive payments for the purpose of influencing legislative or administrative action.  (Sections 82038.5, 82039, 82039.5)

“Influencing legislative or administrative action” is defined in section 82032 as follows:

“‘Influencing legislative or administrative action’ means promoting, supporting, influencing, modifying, opposing or delaying any legislative or administrative action by any means, including but not limited to the provision or use of information, statistics, studies or analyses.”


Section 82037 defines “legislative action” as follows”

“‘Legislative action’ means the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his official capacity.  ‘Legislative action’ also means the action of the Governor in approving or vetoing any bill.”


Because neither of your questions involves contact with the Legislature or the approval or veto of a bill by the Governor, contact regarding either the gaming compact or Indian trust lands for the purpose of gaming would not qualify as “legislative action” under section 82037.

The term “administrative action” is defined in section 82002(a) to mean:

“‘Administrative action’ means the proposal, drafting, development, consideration, amendment, enactment, or defeat by any state agency of any rule, regulation, or any other action in any ratemaking proceeding or any quasi-legislative proceeding, which shall include any proceeding governed by Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2.”

The Governor’s office is a state agency.  (Section 82049.)  In order to be considered “administrative action,” a proceeding must either be ratemaking or quasi-legislative.  The information that you have provided regarding your potential contacts with the Governor’s office does not indicate that these proceedings would be classified as “ratemaking proceedings.”  Therefore, this analysis will be limited to determining whether the proceedings would be considered quasi-legislative in nature.

In making a determination whether a particular proceeding is quasi-legislative, the Commission has determined as a threshold issue that matters which are quasi-judicial are not quasi-legislative.  (See, In re Evans, (1978) 4 FPPC Ops. 84; In re Leonard, (1976) 2 FPPC Ops. 54.)  Thus, for example, adjudicatory proceedings such as licensing or permit proceedings are not considered “administrative action.”  (See, Abbott Advice Letter, A-88-164; Teitelbaum Advice Letter, A-86-277, copies enclosed.)

The Commission has previously considered the types of proceedings that tend to be quasi-legislative in nature:

“In general, the declaration of a public policy and the implementation of means for its accomplishment are classified as calling for the exercise of legislative power. . . . Another relevant consideration in determining whether a proceeding is quasi-legislative is that quasi-legislative action usually involves an orientation towards future events.  Quasi-legislative proceedings have as their purpose the creation of rules and regulations which establish standards for future conduct.  [citation omitted.]  Such proceedings, therefore, embrace not only administrative actions of general applicability but any prescribed standard of conduct to which private interests must conform in the future.”  (In re Leonard, supra, 2 FPPC Ops. 54.)

Some examples of situations which we have previously advised to be quasi-legislative in nature include the Roberts Advice Letter, No. I-96-220, in which filing a written comment with the Office of Administrative Law in connection with emergency regulations adopted by the California Department of Transportation during the 10-day review period constituted reportable lobbying, because it was considered a “quasi-legislative proceeding.”

In the Erickson Advice Letter, No. A-90-537, we advised that participation of a consortia of contractors in conferences with the California Department of Transportation (“CalTrans”) for the drafting of “boilerplate” provisions (such as franchise, development, operations, and maintenance agreements) to be used in future contracts between the consortia and CalTrans for a particular demonstration project or for projects in the future constituted a quasi-legislative proceeding because it established standards for future conduct.  

In connection with your first question, article IV, section 19(f) of the California Constitution authorizes the Governor to negotiate and enter into gaming compacts with federally recognized Indian tribes, subject to ratification by the Legislature.  Contact by your firm, on behalf of your client, with the Governor’s office for the purpose of encouraging the Governor to enter into a gaming compact would constitute a quasi-legislative proceeding, which would make such activity lobbying under the Act and would require your firm to file a Lobbying Firm Activity Authorization, or Form 602.  

Encouraging the Governor to enter into a gaming compact between the State of California and a federally recognized Indian tribe clearly involves an orientation toward future events, and the purpose of a gaming compact is to establish standards for future conduct between the parties.  These are among the primary factors traditionally considered in determining whether particular activity is quasi-legislative in nature.  (See In re Leonard, supra, 2 FPPC Ops. 54.)


With respect to your second question, federal law establishes the process by which the federal government will take land into trust for gaming purposes on behalf of a federally recognized Indian tribe.  Part of that process requires the concurrence of the governor of the state in which the land is located.  (25 U.S.C. Sec. 2719(b)(1)(A).)  Contact by your firm on behalf of your client for the purpose of encouraging the Governor to provide such concurrence would, likewise, constitute a quasi-legislative proceeding, which would qualify such contact as lobbying under the Act.


As in the Sutton Advice Letter, No. A-95-282, in which we advised that an organization’s communication with officials of the State Department of Fish and Game to influence whether a particular species or subspecies would be added or removed from the list of endangered species maintained by the department constituted a quasi-legislative proceeding, because “application of the list is general in nature and governs the future activities of a wide variety of interests.”  Likewise, the concurrence of the Governor in the taking of land within the state into trust for gaming purposes on behalf of a federally recognized Indian tribe affects the future activities of a wide variety of interests within the state.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Holly B. Armstrong



Staff Counsel, Legal Division
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HBA:jg

I:\AdviceLtrs\A-03-124
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� All further statutory references are to the Government Code, unless otherwise specified.


� This is consistent with the United States Supreme Court’s characterization of “compacts” as legislative means to adapt treaty-making power to the states.  (See West Virginia ex rel. Dyer v. Sims, 341 U.S. 22, 31 (1950).)





