

June 24, 2003

Jack A. Sieglock, Chairman

San Joaquin County Board of Supervisors

222 East Weber Avenue, Room 701

Stockton, CA 95202

Re:
Your Request for Informal Assistance


Our File No. I-03-125

Dear Mr. Sieglock:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Since your request does not identify a specific decision or proceeding and seeks our general guidance, we are treating your request as one for informal assistance.
  Our informal assistance is based on the facts presented; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  Do you have a conflict of interest disqualifying you from participating in decisions of the San Joaquin Board of Supervisors (“Board”) on issues dealing with the San Joaquin County Hospital (“County Hospital”)?


2.  Do you have a conflict of interest disqualifying you from participating in decisions of the Board on matters involving Kaiser Hospital (“Kaiser”)?


3.  Do you have a conflict of interest disqualifying you from participating in decisions of the Board concerning general health care issues?


4.  Should you have a conflict of interest disqualifying you from participating in one or more decisions described above, what are your obligations under the Act?

CONCLUSIONS


1. & 2.  The County Hospital and Kaiser, although sources of income to your employer, are not sources of income to you since you do not have an ownership interest of 10% or greater in your employer.  For this reason, you will not have a conflict of interest prohibiting your participation in decisions of the Board that will have a financial effect on the County Hospital or Kaiser, unless the decisions also have a reasonably foreseeable financial effect on your employer, deemed material under the Commission’s regulations.


3. Under the facts you supply, you will not have a conflict of interest prohibiting your participation in decisions of the Board on general health care issues unless those decisions will have a reasonably foreseeable financial effect on your employer, deemed material under the Commission’s regulations.


4.  Should you have a disqualifying conflict of interest in a decision before the Board, you must not make, participate in making, or communicate in your official capacity for the purpose of influencing that decision.  This means that when the decision is brought before the Board for a vote, immediately before that vote you must verbally identify on the record each type, and the details, of each economic interest you hold that is involved in the decision, recuse yourself, and leave the room for the duration of the discussion and vote on the matter.  

FACTS


You are a member and the chairman of the Board of Supervisors for San Joaquin County (“Board”).  You are also a salaried employee of Option Care, paid on an hourly basis.  In this capacity, you generally work an average of 26 to 30 hours a month.  You do not qualify for nor do you receive a bonus, and your hourly salary is not dependent upon or related to the financial success or well-being of Option Care. You do not have a direct or indirect ownership interest in Option Care.  Further, your spouse does not have a direct or indirect ownership interest in, nor is she an employee of or independent contractor to, Option Care. Option Care is a home infusion therapy company. The franchise that employs you is located in Ceres, in Stanislaus County.


Option Care is listed on the qualified provider list maintained by the County Hospital to provide home infusion therapy.  The decision to add Option Care to the list was made within the authority and jurisdiction of the County Hospital administrator and not the Board.  The Board does not vote to place providers on the qualified providers’ list; contracts between the County Hospital and these providers are not subject to Board approval.  You are not involved with Option Care matters concerning the County Hospital. 


Kaiser Hospital is one of a number of health care providers for San Joaquin County employees. Option Care is one of the many providers within the Kaiser healthcare network.  You are compensated on any hourly basis by Option Care, and not Kaiser, for any home infusion therapy services you perform as a result of Option Care’s status as a provider within the Kaiser healthcare network.

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may exist whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

1. & 2.  Are you a public official who will make, participate in making, or influence a governmental decision?

The conflict-of-interest prohibition only applies to public officials.  As a member of the San Joaquin County Board of Supervisors you are a public official.  (Section 82048; regulation 18701(a).)  As a member of the Board, unless disqualified under the conflict-of-interest provisions of the Act, you will make, participate in making, and influence governmental decisions, including decisions before the Board concerning  health care issues generally and both Kaiser and the County Hospital.  

Since you are a member of the Board, a position described in section 87200, if you have a conflict of interest in a decision noticed at a public meeting, then you must:

 (1) Immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; 

(2) Recuse yourself; and 

(3) Leave the room for the duration of the discussion and/or vote on the item.  

For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).

3.  What are your economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described in regulations 18703.1 through 18703.5, inclusive.  The specific economic interest identified by the facts you supply is your interest in Option Care, which is your employer and therefore a source of income to you.  (Section 87103; regulations 18703.1 and 18703.3).
  

Under section 82030(a), sources of income to a business entity are not, in turn, considered to be sources of income to the public official unless the public official or his or her spouse owns a 10-percent or greater interest in the business entity.  Under the facts you provide, neither you nor your spouse has an ownership interest of 10-percent or more in Option Care.  Consequently, sources of income to Option Care, such as the County Hospital or Kaiser, are not considered to be sources of income to you and do not number among your economic interests. 

4.  Will this economic interest be directly or indirectly involved in these decisions?

A person, including a business entity, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1) - (a)(2).)  A person is the subject of a proceeding concerning the decision before the agency if the “decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with” that person.  (Regulation 18704.1(a)(2).)  If a person who is an economic interest to a public official is not directly involved in a governmental decision, the person is deemed to be indirectly involved.  (Regulation 18704.1(b).)

Since you have not described any proceedings before the Board in which decisions will be made concerning Kaiser, the County Hospital, or health care issues generally, we cannot advise you whether Option Care is directly or indirectly involved in such decisions.  When you are faced with a decision of this nature, you should determine whether Option Care, either directly or by an agent, initiated the proceeding in which the decision will be made, is a named party in that proceeding, or is the subject of that proceeding, as defined under regulation 18704.1(a)(2).  If so, Option Care would be directly involved in the decision.  Otherwise, Option Care would be indirectly involved. 

5-6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interests will meet this materiality standard?


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.


Materiality

When a public official’s economic interest is a business entity that is also a source of income to the official, and the business entity is directly involved in a governmental decision, it is presumed that the financial effect of the decision will be material. (Regulations 18705.1(b) and 18705.3(a).)  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.  (Regulation 18705.1(b).)  Thus, if a decision before the Board is one in which Option Care is directly involved and the decision will have any financial effect at all on Option Care, even one penny, it is considered material.  (Regulation 18705.3(a).)  

The materiality standards for economic interests that are indirectly involved are different than those standards applicable when a public official’s economic interests are directly involved in a governmental decision. When a public official’s economic interest is a business entity that is also a source of income to the official, and the business entity is indirectly involved in a governmental decision, the materiality standards of regulation 18705.1(c) apply.  Regulation 18705.1(c) ranks business entities into four categories of size and applies a separate financial threshold to each category to define what is a material financial effect.  Generally, the larger the size of the business entity, the greater the financial effect that is deemed “material.”  

Assuming from your description that Option Care is not listed on the New York or American Stock Exchanges, or on NASDAQ, and that it had net income of less than $500,000 or earnings before taxes of less than $750,000 for its last fiscal year, the appropriate materiality standard would be found at regulation 18705.1(c)(4):   

   “(A) The governmental decision will result in an increase or decrease to the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,

   “(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

   “(C) The governmental decision will result in an increase or decrease in the value of assets or liabilities of $20,000 or more.”

A Board decision in which Option Care is indirectly involved will be considered as having a material financial effect on Option Care if any of the foregoing standards  under regulation 18705.1(c)(4) are met.
 

Reasonably Foreseeable 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 


�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulations 18703.5 and 18705.5.) 


�  This assumes that we have correctly identified Option Care’s size.  If Option care is listed on one of the above-identified exchanges, or has net income or earnings before taxes in an amount that characterizes Option Care within either subdivisions (c)(2) or  (c)(3) of regulation 18705.1, the materiality standard under the appropriate subdivision would serve as a threshold and not the standard described above. 





