





December 1, 2003
Chad A. Jacobs, Deputy City Attorney

City & County of San Francisco

City Hall ● 1 Dr. Carlton B. Goodlett Place, # 234

San Francisco, CA  94102-0917

Re:
Your Request for Advice


Our File No.   A-03-126

Dear Mr. Jacobs:


This letter is in response to your request for advice on behalf of Aaron Peskin, a member of the San Francisco Board of Supervisors regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Supervisor Peskin introduce legislation that would add his property to the list of properties whose owners are eligible to participate in the city’s Mills Act program?
CONCLUSION


It is presumed that Supervisor Peskin has a conflict of interest in a decision regarding this legislation.  Therefore, unless he can rebut this presumption, he may not introduce the legislation.
FACTS


Supervisor Peskin would like to introduce legislation that will expand the number of property owners who may participate in the historical property preservation program established by Chapter 71 of the San Francisco Administrative Code.  The purpose of Chapter 71 is to implement the Mills Act, California Government Code sections 50280 et seq., which authorizes local governments to enter into contracts with owners of private property who will rehabilitate, restore, preserve, and maintain their property in exchange for property tax reductions.  Only properties that are individually listed in the National Register of Historical Places or designated as a city landmark pursuant to Article 10 of the San Francisco Planning Code are eligible for the city’s Mills Act program.  Before a property owner may participate in the program, the board of supervisors must approve the terms of the proposed agreement, after receiving advice from the assessor’s office, the landmarks review board and the planning commission.  


Supervisor Peskin’s proposed legislation would expand the number of properties in San Francisco that would be eligible for the city’s Mills Act program.  According to the San Francisco Planning Department, if Supervisor Peskin’s proposal is adopted, an additional 1,198 properties will be eligible for the program. 

Supervisor Peskin has an ownership interest with a value in excess of $2,000 in one of these properties.  Specifically, the legislation would create additional categories of buildings that would be governed by Chapter 71.  One category would be “Contributory Buildings” to include any building that dates from the historic district’s period of existence provided the building has not been altered.  Supervisor Peskin’s property is clearly a “contributory building” in one of these districts.  

Supervisor Peskin has stated that he will completely and unequivocally renounce any intent to avail himself of the benefits of participating in the city’s Mills Act program and is willing to add specific language to the legislation that would exempt the property in which he has an ownership interest from the program. 
 


In order for this legislation to become law, the following must occur:
1. A board member must introduce the legislation;

2. There must be three readings of the legislation;

3. The appropriate board committee must recommend its approval;

4. The legislation must be presented to the board twice and then approved by a majority; and 

5. The legislation must be signed by the mayor, or become effective after 10 days if there is no action by the mayor.


In order for any building owner, including Supervisor Peskin, to benefit from the program, the building owner must submit an application and that application must be approved by various governmental offices and the board of supervisors.  Then, the owner and the city must enter a contract regarding the upkeep of the property.
ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Is Supervisor Peskin considered a “public official” and is he making, participating in making, or influencing a governmental decision?
As a member of the City and County of San Francisco Board of Supervisors, Supervisor Peskin is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2, enclosed.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3, enclosed.)  

Supervisor Peskin will “make a governmental decision” or “participate in making a governmental decision” if he introduces legislation which would expand the number of properties in San Francisco that would be eligible for the city’s Mills Act program. (Regulation 18702.2.)  Additionally, if he engages in any of the actions described in enclosed regulation 18702.3 with regard to this decision, he will “influence” that decision.
  

Step Three:  What is Supervisor Peskin’s economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

“Interest in real property” includes:

  “…any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more. Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”  (Section 82033.  Emphasis added.)


Supervisor Peskin has an economic interest in his property provided that he has an investment of $2,000 or more in this property.

You have not provided information regarding any other economic interests of Supervisor Peskin’s.  For purposes of this letter, we assume that he has no other economic interests relevant to the decision you have identified.

Step Four:  Is Supervisor Peskin’s economic interest directly or indirectly involved in the governmental decision?

Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1), enclosed.)  Also, real property is directly involved when “[t]he governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property….” (Reg. 18704.2 (a)(4).)

If the proposed legislation would expand the number of eligible properties to include Supervisor Peskin’s property, the supervisor’s property would be the subject of the decision.  In addition, the supervisor’s property would be the subject of a decision to approve legislation which specifically exempts it from being eligible for the program.  As a result, in either case, the supervisor’s property would be directly involved in the decision.

Also, please note that the supervisor’s property will be directly involved if property which is the subject of the decision (e.g., neighboring property which is eligible for the program) is located within 500 feet of the supervisor’s property. 
Step Five: What is the applicable materiality standard?

If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of regulation 18705.2(a) apply.  (Regulation 18704.2(c)(1).)

Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.” (Ibid.)  Please note that “any financial effect” includes as little as a penny’s worth.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  Supervisor Peskin should also be aware that he must comply with certain rules provided by regulation 18702.5.  For your convenience, we have enclosed this regulation which requires a disqualified official to leave the room when the decision in which he or she has conflict of interest is presented.  Please note that subdivision (d)(3) of this regulation allows a public official to speak as a member of the public in limited circumstances.





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





