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August 1, 2003
Gregory D. Totten, District Attorney

Bob Brooks, Sheriff

Ventura County Government Center

800 South Victoria Avenue

Ventura, CA 93009

Re:
Your Request for Advice


Our File No.   A-03-130

Dear Mr. Totten:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  Must you disclose funds for litigation pertaining to Proposition 172 raised by you in your official capacity?

2.  At your request, may private persons make payments directly to the law firm handling this litigation for you?
CONCLUSIONS
1.  You must disclose any payments made at your behest as contributions.  However, when engaging in this joint fundraising event, you should notify contributors of the specific amount allocated to each of your committees.

2.  You may not solicit a person to make a payment directly to the law firm since this would violate the “one-bank-account” rule.

FACTS


You both request advice pertaining to provisions of the Act in your capacities as sheriff and district attorney.  In 1995, Ventura County voters circulated a petition for an initiative measure to direct how Proposition 172 revenues and some Ventura County general fund revenues were to be used for “public safety” purposes in future county budgets.  The initiative measure obtained enough signatures to qualify for the ballot.  However, acting pursuant to Elections Code section 9116(a), the board of supervisors decided to adopt the measure itself rather than placing it on the ballot. The adopted initiative measure then became known as Ventura County Ordinance No. 4088.


Recently, disputes have arisen between the board of supervisors and the sheriff and the district attorney, in their capacities as independent elected officials, regarding the legal validity and proper method of interpreting this ordinance.  In order to resolve these disputes, you, as the sheriff and district attorney, will have to file a lawsuit against the board of supervisors for declaratory, injunctive or other relief.  You will have to retain private legal counsel for this litigation as the Ventura County Counsel will not be representing them, but will instead be defending the board of supervisors.  Moreover, the board of supervisors will not allow all costs of private counsel to be paid from the district attorney’s or sheriff’s budget.


Many citizens and organizations have expressed a willingness to help pay for the services of private legal counsel so that you both can be plaintiffs in an action to enforce Ventura County Ordinance No. 4088.  Recognizing that the legal bills could be substantial, you each intend to ask any such interested individuals and groups to collect and send funds to the private law firm handling the lawsuit for them in order to pay bills of such legal counsel.

You will not be bringing the lawsuit in your individual capacities for any personal benefit, but rather will be seeking to enforce the ordinance in your official capacities as elected officers with constitutional and statutory law enforcement duties to perform. 

ANALYSIS

The Act imposes filing requirements with respect to the campaign activities of candidates for elective office and persons that qualify as “committees” under the Act.  (Section 84200 et seq.)  Such requirements include the disclosure of contributions on a candidate’s campaign statement in addition to the “one-bank-account” rule, as discussed below.  (Ibid.)

A “candidate” is defined as:

“…an individual who is listed on the ballot or who has qualified to have write‑in votes on his or her behalf counted by election officials, for nomination for or election to any elective office, or who receives a contribution or makes an expenditure or gives his or her consent for any other person to receive a contribution or make an expenditure with a view to bringing about his or her nomination or election to any elective office, whether or not the specific elective office for which he or she will seek nomination or election is known at the time the contribution is received or the expenditure is made and whether or not he or she has announced his or her candidacy or filed a declaration of candidacy at such time.  ‘Candidate’ also includes any officeholder who is the subject of a recall election.  An individual who becomes a candidate shall retain his or her status as a candidate until such time as that status is terminated pursuant to Section 84214. ‘Candidate’ does not include any person within the meaning of Section 301(b) of the Federal Election Campaign Act of 1971.”  (Section 82007.)


Additionally, in the Lui opinion, the Commission stated “all elected officeholders are ‘candidates,’ even during a non-election year.”  (In re Lui (1987) 10 FPPC Ops. 10.)  Therefore, you each must report any contributions received.  (Sections 84200 and 84211.)

A “‘contribution’ means a payment,
 a forgiveness of a loan, a payment of a loan by a third party, or an enforceable promise to make a payment except to the extent that full and adequate consideration is received, unless it is clear from the surrounding circumstances that it is not made for political purposes.”  (Section 82015(a).) 


Regulation 18215 states that a payment is made for political purposes if, among other things, it is received by or made at the behest of a candidate.  (Regulation 18215(a)(2)(A).)
  As a result, if you were to solicit, or otherwise request, that payments be made to the law firm for litigation filed on your behalf associated with Ventura County Ordinance No. 4088, you will have received a contribution at the time the payment is made since the funds will be raised in connection with activities related to your “status as an office holder.”  (See Roberti, supra; regulation 18421.1, enclosed.)  This conclusion is consistent with previous Commission advice that when other persons make payments directly to a law firm representing a public official in litigation related to the official’s status as an officeholder, the public official has received reportable contributions if the official’s obligations for the legal fees are reduced as a result of the payments.  (Sutton, supra; Roberti, supra.)  As plaintiffs in the litigation, you will be ultimately responsible for the fees generated by the law firm representing your position in the case.  Payments that you or your committees receive for such purposes that are thereafter used to pay the law firm are reportable contributions.  (In re Montoya (1989) 12 FPPC Ops. 7.)

Also, section 85201 provides that all contributions or loans made to a candidate, or the candidate’s controlled committee, shall be deposited in a single campaign bank account.  This section is known as the “one-bank-account” rule.  Therefore, neither of you may solicit a person to make a payment directly to the law firm since this would violate the “one-bank-account” rule. 

As mentioned, your campaign committee is required to report the total amount of contributions received.  (Section 84211(a).)  “A monetary contribution is ‘received’ on the date that the candidate or committee, or the agent of the candidate or committee, obtains possession or control of the check or other negotiable instrument by which the contribution is made.” (Regulation 18421.1(c).)  Therefore, when received by an agent of your committee, the full amount of a check written for litigation purposes would have to be reported as being received by your campaign committee.  Please be aware that “[a] contribution need not be reported nor shall it be deemed accepted if it is not cashed, negotiated, or deposited and is returned to the contributor before the closing date of the campaign statement on which the contribution would otherwise be reported.” (Section 84211(q).) 
 


The Act does not prohibit a candidate or committee from co-hosting a joint fundraising event with another candidate.  (See Johnson Advice Letter, No. I-01-301, enclosed.)  You indicate that the funds will be raised by you in your official capacities.  We have advised that when a joint fundraising event is held, the event should be advertised under procedures which notify contributors of the specific amount allocated to each committee for reporting and record-keeping purposes. (Poland Advice Letter, No. A-01-167; Caldwell Advice Letter, No. A-99-252; Benton Advice Letter, No. A-98-116; Martini Advice Letter, No. A-94-78; Parisi Advice Letter, No. I-98-057.)  Therefore, the solicitations for funds or other advertisements of your efforts should make clear what percentage of the funds raised will go to each of your committees.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  


Natalie Bocanegra



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Under the Act, a “payment” is “a payment, distribution, transfer, loan, advance, deposit, gift, or other rendering of money, property, services, or anything else of value whether tangible or intangible.”  (Section 82044.)  Monetary amounts paid to a law firm for legal services are a “payment” under the Act.  (See Sutton  Advice Letter, No. A-00-226, and Roberti Advice Letter, No. I-91-292.)  





	�  Section 82015 and regulation 18215 include a number of exceptions.  None of the exceptions appear applicable to your facts.





