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July 24, 2003

Jonathan B. Stone

Assistant City Attorney

City of Vista

600 Eucalyptus Avenue

Vista, CA  92084

Re:  Request for Advice

       Our File No. A-03-131

Dear Mr. Stone:


This letter is in response to your request for advice on behalf of Kathy Baker, Redevelopment Project Manager for the City of Vista’s Community Development Commission (the “Commission”), regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Ms. Baker perform the profit sharing negotiation between the Community Development Commission and her former employer?

CONCLUSION


Since all income from her former employer was received prior to the commencement of employment with the City of Vista and she divested herself of stock she held in her former employer, the former employer is no longer an economic interest for Ms. Baker.   She may participate in the profit sharing negotiation.

FACTS


The Commission and a developer, Standard Pacific (“Standard”) have entered into a contract that requires Standard to provide certain additional payments if profitability thresholds associated with the development are exceeded. Standard has submitted its proposed profit sharing to the Commission.  The Commission will review the financial information and negotiate with Standard regarding the correct calculation (“profit sharing negotiation”).  The Commission would like to assign Kathy Baker to the task of negotiating the profit sharing calculation provided she does not have a conflict.


Standard Pacific previously employed Kathy Baker.  She commenced employment with the City of Vista (the “city”) on January 6, 2003.  Her last paycheck from Standard was received after she commenced work with the city, but covered work she performed prior to the date she commenced work with the city.  Additionally, she held stock options in Standard that were exercised by Ms. Baker in March 2003.  In my telephone conversation with Ms. Baker, she indicated that at the time she exercised the options she sold the stock back on the exchange through E-Trade. 

ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in the making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis, as discussed below.  The general rule, however, is that a conflict of interest exists when a public official makes or participates in a governmental decision that may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.

Steps 1 and 2 -- Is the individual a public official and will he/she be making, participating in making, using or attempting to use his/her official position to influence a governmental decision?


As the redevelopment project manager for the City of Vista’s Community Development Commission, Ms. Baker is a public official as defined in the Act.  (Section 82048.) A public official “makes a governmental decision” when he or she votes on a matter, appoints a person, obligates or commits his or her agency to any source of action or enters into a contractual agreement.  (Regulation 18702.1.)  As the redevelopment 

project manager, she will be negotiating with Standard on an agreement over the appropriate calculation for the city’s profits under an amended development contract.

Step 3 -- Identify the official’s economic interests.


Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The interests identified in your advice request include investments and income:


Investments:  A public official has an economic interest in any business entity in which the public official or a member of his/her immediate family has a direct or indirect interest worth $2,000 or more.  (Sections 82034, 87103(a).)  Ms. Baker divested herself of her stock in Standard sometime in March 2003.  She does not have an investment interest in Standard. 


Income:  A public official has an economic interest in any source of income, except gifts or loans from a commercial lending institution made in the regular course of business on terms available to the public without regard to official status, of $500 or more provided or promised to, or received by, the public official within 12 months prior to the time a decision is made.  (Section 87103(c).) 


With respect to former employers, a public official will not have an economic interest in a former employer if “[a]ll income from the employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer.”  (Regulation 18703.3(b).)


Ms. Baker received her last paycheck from Standard shortly after January 6, 2003, the date she commenced work for the city, but the paycheck was for work and vacation accrued prior to the date she started work for the city.  Her previous income does not create an economic interest in Standard.


With respect to the proceeds from the sale of her stock in her former employer, Ms. Baker sold the stock on the stock exchange through E-Trade.  Section 82030(b)(12) provides: “Proceeds from the sale of securities registered with the Securities and Exchange Commission of the United States government or from the sale of commodities futures registered with the Commodity Futures Trading Commission of the United States government if the filer sells the securities or the commodities futures on a stock or commodities exchange and does not know or have reason to know the identity of the purchaser.”  Assuming the sale complied with this section, the proceeds from the sale are not considered income.

In conclusion, since all income from Standard was received prior to her commencing employment with the City of Vista and she divested herself of stock she held in the Standard, Standard is not an economic interest for Ms. Baker.  Since Ms. Baker does not have an economic interest in the Standard, it is not necessary to analyze Steps 4 through 8 to determine if a conflict exists.  


Since an economic interest in Standard does not exist, Ms. Baker may participate in the profit sharing negotiation between the Commission and Standard.


If I can answer any further questions, please feel free to contact me at (866) 275-3772.







Sincerely,







Luisa Menchaca







General Counsel







By:  Jeanette E. Turvill







        Political Reform Consultant

                                                                                Technical Assistance Division

JET/jt 

�Government Code sections 81000 - 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations. 





�All facts were provided in your June 10 and June 27, 2003 letters, as well as from telephone conversations with Kathy Baker on July 10 and July 22, 2003, respectively.   This letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)





