File No.  A-03-138

Page No. 3







July 17, 2003

Sheryl L. Bratton

Chief Deputy County Counsel

Office of the County Counsel

575 Administration Drive, Room 105A

Santa Rosa, CA 95403

Re:
Your Request for Advice


Our File No.   A-03-138

Dear Ms. Bratton:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1. May you advise members of the Sonoma County Agricultural Preservation and Open Space District (“District”) on a decision to acquire Parcel 2, a parcel of land adjacent to your residence?

2. May you advise members of the District on a decision to acquire Parcel 1 or Parcels 3-6, located more than 500 feet from your residence?

CONCLUSIONS

1. You are presumed to have a conflict of interest in and therefore may not make, participate in making, or influence this decision unless this presumption can be rebutted.  Therefore, you may not advise members of the District on a decision regarding Parcel 2. 

2. You may not advise the members of the District on a decision to acquire Parcel 1 or Parcels 3 – 6 because such decisions cannot be “segmented” from the decision to acquire Parcel 2.  (See Discussion.) 

FACTS


You are seeking advice as to whether you have a conflict-of-interest in advising the Sonoma County Agricultural Preservation and Open Space District (“District”) with regard to five potential property acquisitions.


The District’s staff is interested in acquiring six properties in order to create a public trail as a link between Parcel A and Parcel B. You participate in the decision-making process by assisting District staff with the real estate negotiations.  You recently learned that one of the six properties (Parcel 2) touches the corner of a residential parcel of which you are the owner. None of the other five properties are within 500 feet of your boundary lines.  Each property is being separately negotiated and District staff is currently not conditioning the acquisition of any one of the six properties upon the acquisition of the other five properties.  In other words, District staff is prepared to recommend to its board that the District purchase the properties individually and over time. If an agreement with one or more of the property owners cannot be reached, District staff still plans on recommending that the District purchase the other properties.


The proposed acquisition of the property adjacent to your residence cannot be considered without your participation before acquisition decisions about the other five properties are made.  This is a policy issue for District staff and some of the other five properties are higher priorities for the District to acquire.  As a result there are active negotiations on the other five properties on-going at this point in time.  If the District acquires some or all of the other five properties, it will be more likely that the District will acquire the property adjacent to your residence in order to complete the trail link between Parcel A and Parcel B.  

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  

Step 1 - Public official.  

The Act’s conflict-of-interest provisions apply only to “public officials.”  (§§ 87100, 87103; reg. 18700, subd. (b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . . .” (§ 82048.) As county counsel for the City of Sonoma, you are a “public official” for purposes of the Act (§§ 82041, 82048), and the conflict-of-interest rules apply to you.  

Step 2 - Making, participating in making, or using their official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”       (§ 87100; reg. 18700, subd. (b)(2).) The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Reg. 18702-18702.4.)  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  A public official is attempting to use his or her official position to “influence” a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.)

As county counsel, you would be making or participating in making governmental decisions if you advise, negotiate or otherwise participate in the decision-making process regarding the acquisition of Parcels 1 – 6 before the District.

Step 3 - Identifying the economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.   The economic interests from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act. (Reg. 18700, subd. (b)(3).) There are five kinds of such economic interests, but the one you have asked about concerns real property: 

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);


Your facts indicate that you have direct economic interests in real property of $2,000 or more. (§ 87103(b); reg. 18703.2.)  You own property in Sonoma within 500 feet of Parcel 2, which is included as part of the proposed project before the District.

Step 4 - Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  

Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a “material financial effect” on that interest. First, the official must decide whether the economic interest is directly or indirectly involved in the decision.  (Reg. 18700, subd. (b)(4).) Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700, subd. (b)(5).) The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue.  (Reg. 18700, subd. (b)(6).) 

Decisions Regarding Parcel 2:

An interest in real property is directly involved in a governmental decision if that decision is listed in regulation 18704.2(a)(1)-(5), or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.  (Reg. 18704.2.) Your residence is within the 500-foot boundary of Parcel 2. Therefore, under this regulation, your economic interest is directly involved in the decision to acquire Parcel 2.

Decisions Regarding Parcels 1, 3 – 6: 


An interest in real property that is not directly involved would therefore be indirectly involved in a governmental decision.  Because the remaining parcels are not within 500-feet of your residence, your economic interest is indirectly involved in decisions pertaining to the remaining parcels.

Steps 5 & 6 - Will the financial effect be material and reasonably foreseeable?
Knowing the degree to which the economic interest is involved in the District’s decision, the next step is picking the appropriate standard for evaluating the materiality, that is, the importance of the effect of the decision on the economic interest.  (Reg. 18700(b)(5).) The sixth, and usually most important step, in deciding whether you have a conflict of interest is using the materiality standards (from step 5) to decide if a material financial effect on one or more of your economic interests is reasonably foreseeable as a result of the decision.  (Reg. 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.) A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)

Determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a decision-by-decision basis.  An effect which may not be reasonably foreseeable at an early stage of a process may become reasonably foreseeable as the process unfolds.  


Decisions Regarding Parcel 2:
For real property which is “directly involved” in a decision, the financial effect of a governmental decision regarding a real property interest is presumed to be material.  “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.” (Reg. 18705.2, subd. (a)(1).) Because your property is directly involved in a decision pertaining to Parcel 2, it is presumed that the result of such a decision will have a material financial effect on your economic interest (i.e., your residence).


Decisions Regarding Parcels 1, 3 – 6: 

Regarding real property which is “indirectly involved” in a decision, the financial effect of a governmental decision is presumed not to be material.  However, this presumption may be rebutted by:

“…proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.” (Reg. 18705.2, subd. (b)(1).) (Emphasis added.)


Under regulation 18705.2, it is presumed that the result of a decision pertaining to Parcel 1 or Parcels 3-6 will not have a material financial effect on your property.  However, as noted above, this presumption may be rebutted. Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official’s financial interest. (In re Owen (1976) 2 FPPC Ops. 77.)We have previously advised that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying economic interest in one component of the decision may still participate in other components in which the official has no disqualifying economic interest.  (Huffacker Advice Letter No. A-86-343.)

 
However, circumstances can arise where the decisions of separate projects are too interrelated to be considered separately and, in such cases, a public official’s conflict of interest on one decision will disqualify him or her from participating in the other decisions.  For example, where there are alternate proposals for the expenditure of a portion of the budget and a public official has a conflict of interest as to one of the alternatives, the public official may not participate in the consideration of the other alternatives because a decision for or against one alternative necessarily affects decisions on remaining alternatives.  (Epp Advice Letter No. A-97-100; Christensen Advice Letter No. A-97-536.)  Thus, a public official would have to disqualify himself or herself if the result of one decision would effectively determine or nullify the result of another. The decisions regarding the parcels are interrelated because decisions about one parcel will significantly impact decisions about the other parcels. You have stated that if the District acquires all or some of the other five properties, it will be more likely that the District will acquire the property adjacent to your residence in order to complete the trail link.

We have previously advised that, where a decision can be divided as described above, the following segmentation procedure should be followed: 

1.  The decisions for which the official has a disqualifying conflict of interest must be segregated from the other decisions in which he or she does not have a disqualifying conflict of interest; 

2.  The decisions for which the official has a disqualifying conflict of interest must be considered first, and a final decision reached without his or her involvement; 

3.  Once a decision has been reached on the matters for which he or she has a disqualifying conflict of interest, the official may be involved in the deliberations regarding remaining portions of the overall matter for which he or she does not have a disqualifying conflict of interest, as long as those deliberations do not result in a reopening, or in any way affect, the decisions from which he or she is disqualified. (Huffaker Advice Letter, supra.)

Although you have stated that the acquisition of each parcel is being separately negotiated, you have indicated that a decision regarding Parcel 2 cannot be made without your participation prior to decisions about the other parcels.  Therefore, it appears that the segmentation process cannot be applied to your facts. Consequently, you will not be able to recommend or negotiate with members of the District on Parcel 1 or Parcels 3 – 6.

Steps 7 & 8- The “Public Generally” and “Legally Required Participation” Exceptions
We have not gone on to discuss the last two steps in the standard conflict-of-interest analysis.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  The facts you have provided do not indicate that these rules are applicable to your situation.
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  

Anthony Pane


Legal Intern, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





