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July 17, 2003

Julia M. Lew, City Attorney

McCormick, Kabot, Jenner

Hurlbutt & Lew

1220 West Main Street

Visalia, CA 93291

Re:
Your Request for Advice


Our File No.   A-03-139

Dear Ms. Lew:


This letter is in response to your request for advice on behalf of John Longley, City Manager for the City of Porterville regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1. Does Mr. Longley have a conflict of interest concerning the development project, due to the proximity of a parcel of residential property that he owns?

2. If a conflict exists, may Mr. Longley participate because his participation is legally required pursuant to Government Code Section 87101?

CONCLUSIONS

1. It is presumed that Mr. Longley has a conflict of interest concerning the development project, due to the proximity of the residential property he owns.

2. Mr. Longley’s facts do not suffice for the legally required participation exception to apply. Therefore, he may not participate in the development decision.

FACTS


Porterville is a small, growing charter city with a population of approximately 41,000.  The city council is elected at large and then chooses one of its own as mayor.  The day to day operations of the city are run and overseen by the city manager.  Pursuant to the City of Porterville’s charter, the city manager is the administrative head of the city government and is required “to keep council advised as to the needs of the city” and to “devote his entire time to the interests of the city.”  (Section 21 of the City of Porterville Charter.) Because the city maintains a “council/city manager” versus a “strong mayor” form of government, the city manager is essentially the chief operating officer of the city and serves as the liaison between the city and the community with regard to city issues.


Mr. Longley, along with his wife, owns a parcel of residential property, the boundary of which is located within 461 feet of a large proposed commercial development.  The estimated value of the residential property is $80,000, and the property encompasses approximately 9,500 square feet.  Mr. Longley’s property is isolated from the proposed project in that his property is separated from the commercial development area by State Highway 190, which is raised and fenced off from the residential area.  The closest vehicle access to Mr. Longley’s property is at least 2,000 feet from the proposed development. The proposed development is estimated to include over 600,000 square feet of retail space, and it includes at least one (if not more) major retail chain establishments.  The surrounding area, generally, has not had extensive commercial development and has been largely vacant for some time.  However, the area has been experiencing recent increased development activity, most recently with the development of a “Home Depot” (located much further from Mr. Longley’s property) that is scheduled to open some time in July.  The proposed development will be one of the largest commercial developments – if not the largest – ever proposed for the city.


The city is currently performing environmental review of the proposed project, and no approvals have been brought yet before the city council.  Upon becoming aware of the potential development, Mr. Longley has refrained completely from participating in the discussions between the developer and the city, due to the possibility of a conflict of interest. However, due to Mr. Longley’s charter-mandated obligations to the city and the city council, and the impact of this proposed development on the community at large, that his participation is crucial and in fact may be required. 

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a “financial interest.”  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)  All of the first six steps must be met for a conflict of interest to exist.  

Step 1 - Public official.  

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency.…” (§ 82048.) As an officer of the City of Porterville, Mr. Longley is a “public official” for purposes of the Act, (see sections 82041, 82048, and 87200) and the conflict-of-interest rules apply to him
.  

Step 2 - Making, participating in making, or using an official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [the official] has a financial interest.” (Section 87100; regulation 18700(b)(2).)   The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions.  (Regulations 18702-18702.4.)  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.) If Mr. Longley were to vote on the development plan, he would be making a governmental decision.

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  If Mr. Longley were to negotiate, advise, or otherwise recommend to the decisionmaker(s) that the city council should take certain action regarding the development plan, he would be participating in a governmental decision.

A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.)  If Mr. Longley were to contact any city council member or employee of the city council for the purpose of influencing their decision regarding a possible vote or application of the development plan, then he would be influencing the governmental decision.

Step 3 - Identifying the economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts of interests arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in section 87103 and regulations 18703-18703.5.  Section 87103 provides that a public official has a financial interest in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of is or her immediate family,” or on any of the official’s economic interests, described below. Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (Reg. 18700, subd. (b)(3).):

· A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more in fair market value.

You have indicated that Mr. Longley, along with his wife, own a parcel of residential property within 500 feet of the proposed commercial development. Because he owns the property and its fair market value is at least $2,000, he has an economic interest in the real property. 

Step 4 - Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  

Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a “material financial effect” on that interest. First, the official must decide whether the economic interest is directly or indirectly involved in the decision.  (Reg. 18700, subd. (b)(4).) Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700, subd. (b)(5).) The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue.  (Reg. 18700, subd. (b)(6).)  

Real property in which a public official has an economic interest is directly involved in a governmental decision if the real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries of the property which is the subject of the governmental decision. (Regulation 18704.2, subd. (a)(1).) Because Mr. Longley’s residence is within 500 feet of the proposed development, his economic interest is directly involved in the governmental decision.

Steps 5 & 6 - What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interest will meet this materiality standard?
Knowing the degree to which the economic interest is involved in the board’s decision, the next step is picking the appropriate standard for evaluating the materiality, that is, the importance of the effect of the decision on the economic interest.  (Reg. 18700(b)(5).) The sixth, and usually most important step, in deciding whether Mr. Longley has a conflict of interest is using the materiality standards (from step 5) to decide if a material financial effect on real property interest is reasonably foreseeable as a result of the decision.  (Reg. 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.) A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. (Ibid.)

For directly involved real property, “[t]he financial effect of a governmental decision on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”
 (Regulation 18705.2, subd. (a)(1).) You have not indicated any facts that rebut this presumption; therefore the presumption of materiality remains for Mr. Longley’s directly involved residential property.

Steps 7 - The “Public Generally” 

Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally. You have not supplied any facts that would apply to this exception.

Step Eight- Legally Required Participation

You have asked whether Mr. Longley, despite a conflict of interest, may participate in decisions involving the development plan under the “legally required participation” rule.  The exception for legally required participation is in section 87101 and regulation 18708.  Regulation 18708 provides:

“(a) A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.

¶…¶

“(c) This regulation shall be construed narrowly, and shall:

“(1)  Not be construed to permit an official, who is otherwise disqualified under Government Code section 87100, to vote to break a tie.

“(2)  Not be construed to allow a member of any public agency, who is otherwise disqualified under Government Code section 87100, to vote if a quorum can be convened of other members of the agency who are not disqualified under Government Code section 87100, whether or not such other members are actually present at the time of the disqualification.

“(3)  Require participation by the smallest number of officials with a conflict that are ‘legally required’ in order for the decision to be made.  A random means of selection may be used to select only the number of officials needed.  When an official is selected, he or she is selected for the duration of the proceedings in all related matters until his or her participation is no longer legally required, or the need for invoking the exception no longer exists.”

You state that the city manager has specific duties enumerated under the charter.  However, the “legally required participation” exception allows an official to participate in a decision notwithstanding a conflict of interest, only if there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.  (Section 87101.)  It appears from the information you provided that section 22 provides for an alternative source of decision, specifically the city manager pro tempore serves as  manager during the temporary absence or disability of the city manager.

You state that you believe the city manager is still legally required to participate in the decision in question based on Brown v. Fair Political Practices Commission (2000) 84 Cal.App.4th 137.  However, the Brown decision, by its express terms, is a narrow decision which is limited to its facts.  It would not apply in this case (See Brown 84 Cal.App.4th at p. 151).  The court stated:

“Notwithstanding the narrow construction accorded to the rule of legally required participation, we conclude that the broad scope of the mayor’s authority over matters of economic development requires a relatively broad exemption under section 87101.  We emphasize that such a sweeping exemption would be inappropriate for officers with more circumscribed roles, or those who are only one of a number of members of an agency, or those who can be replaced by someone who may function in their place consistently with the terms of the governing law.  Under Oakland’s charter, the mayor’s role in redevelopment projects is unique and essential to the balance of power between himself, the council, and the city manager.

“Because our holding is limited to this particular set of circumstances, we disagree with the FPPC’s claim that applying the rule of legally required participation in this case will ‘open the floodgates to other exception claims.” 

The facts you have presented are distinguishable from those in the Brown decision involving the Oakland “strong mayor” city charter.  

· You have stated that the City of Porterville has adopted a council/city manager status as opposed to a “strong mayor” status. Unlike the election of the mayor in Brown, who had a wide range of tasks and responsibilities, the city manager has more specific duties pertaining to the development of the city.  From the facts you have presented, the city manager has more circumscribed roles, which can be replaced by someone who may function in his place consistent with the terms of the Porterville charter.  

· Also distinguishable from Brown is the post at issue. You have not stated exactly how the post of city manager is filled. In Brown, the electorate voted specifically for the office of mayor.

· In Brown, there was no accountability for the city manager if the mayor was removed. Based on the charter of Porterville, if the city manager was removed, the city manager pro tempore would act as city manager. Therefore, there is not the same concern regarding accountability for the city manager that was present in Brown. 

Because of all these reasons, the city manager is not legally required to participate in the development decisions. If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Anthony Pane

Intern, Legal Division

Enclosure
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� A public official who holds an office specified in Section 87200, and who has a financial interest in a decision within the meaning of Section 87100, shall upon identifying a conflict of interest and immediately prior to the consideration of the matter, publicly identify the financial interest, recuse himself from discussing and voting on the matter, and leave the room until after the discussion and vote on the matter is concluded. (See enclosed regulation 18702.5.)


� This is a strict standard. If a decision can reasonably be foreseen as having a financial effect as little as even one penny upon a public official's economic interest in real property, it will, in the absence of an exception, disqualify the public official from involvement in the decision.





