





July 23, 2003
Gregory V. Moser

Foley & Lardner

402 W. Broadway, Suite 2300

San Diego, CA 92101-3542

Re:
Your Request for Advice


Our File No.   A-03-147

Dear Mr. Moser:


This letter is in response to your request for advice on behalf of Barry S. Nussbaum regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Commission does not act as a finder of fact when it provides advice. (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)  Further, this letter is limited solely to the provisions of the Act and should not be taken as advice or an opinion regarding any other area of the law potentially implicated by your request for advice.  For instance, as you noted in your letter, Government Code section 1090 may apply. The Commission has no authority to advise on section 1090.

Please note, with respect to your second question, we are treating it as a request for informal assistance.  This is because we do not know the specific terms of the proposed lease renewal.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.) 
QUESTIONS


1.  Will Mr. Nussbaum have a conflict of interest if his employer enters into an agreement with the Del Mar Thoroughbred Club to operate kiosks at the Del Mar race track, if Mr. Nussbaum does not make, participate in making, or influence the decision?

2.  If Mr. Nussbaum’s employer enters into the license agreement with the Del Mar Thoroughbred Club, will Mr. Nussbaum have a conflict of interest in future decisions on the lease of the track to the Del Mar Thoroughbred Club?
CONCLUSIONS


1.  The existence of a conflict of interest is premised, in part, on the making and participating in making or influencing of a governmental decision.  The Del Mar Thoroughbred Club is a private corporation.  Because Mr. Nussbaum will not make, participate in making, or influence a government decision that will have a reasonably foreseeable material financial effect on his economic interests, he will not have a conflict of interest.

2.  Irrespective of the license agreement, Mr. Nussbaum will have a conflict of interest in any governmental decision that will have a reasonably foreseeable material financial effect on his employer.  Mr. Nussbaum will not have an economic interest in the Del Mar Thoroughbred Club, however, solely by virtue of the license agreement to operate kiosks.
FACTS


Mr. Nussbaum is president of the 22nd District Agricultural Association and a member of the California Racetrack Leasing Commission and California Racetrack Authority.  

Mr. Nussbaum is also the chief operating officer and a stockholder in Digital Orchid (“Digital”), a corporation which provides high speed data transmission technology for cell phones.


The Del Mar racetrack is leased to the Del Mar Thoroughbred Club (“DMTC”) by the State Racetrack Leasing Commission (on behalf of the 22nd District Agricultural Association) under a 20-year lease which commenced in December 1989.  DMTC is a California corporation. Under the lease, every five years either party may give notice between January 1 and January 31 that it wishes to renegotiate the terms.  The next renegotiation window begins January 1, 2004.  

During the racing season, DMTC is to participate in off-track wagering within California, as authorized by the California Horseracing Law.  DMTC is authorized to grant “concessions or contracts for the operation of one or more of the business activities permitted” under the lease, “other than concessions for food and beverage.” In addition, “[d]uring the race meeting, thoroughbred horseracing on the premises with pari-mutuel wagering on the results thereof, shall be conducted only under the direct supervision and management of [DMTC].”

Digital has asked DMTC to enter into a license agreement allowing Digital to operate two temporary kiosks to be installed during the 2003 racing season for the purpose of distributing to potential subscribers literature and information regarding how Youbet.com Inc.’s existing Internet-based system can be accessed via cell phones and other wireless devices for wagering and receiving live horseracing information.  Digital provides Youbet.com Inc. customers a software interface which allows cell phones and other wireless devices to access Youbet’s system.  Youbet and Digital share fixed subscription fees paid by customers.  Subscribers gain access to wagering and racing information for tracks across the United States.  However, under their existing agreement with Youbet, Digital receives no share of any revenues derived from gaming by subscribers anywhere in the United States.  Indeed, because Digital lacks the necessary gaming licenses, it is legally prohibited from receiving any share of gaming revenues.  As indicated above, Mr. Nussbaum is an officer and a stockholder of the proposed licensee, Digital.  In a telephone message from your office left on July 18, 2003, you confirmed that Mr. Nussbaum’s ownership interest in Digital is less than 10 percent.  
Mr. Nussbaum has no position or ownership interest in Youbet.com Inc.


DMTC would accept as consideration for the kiosk license the potential for users of the system to increase wagering on DMTC-operated races, increasing revenues to DMTC.  Digital would pay all costs of installing, equipping and operating the kiosks. Youbet’s system is already available to anyone with an Internet connection to wager at racetracks throughout the United States.  Because Digital’s service is new, it is unknown how much wagering through Youbet’s system might increase as a result of the additional convenience of wireless device access.


The 22nd District Agricultural Association and State Racetrack Leasing Commission will next meet in August 2003.  However, you are not aware of any decision which either organization will be asked to consider between today and the end of the 2003 race meeting regarding the kiosk license agreement.  Under the terms of the lease, it is DMTC’s decision, as tenant, whether to grant a license to Digital.  No action or consent by the Association or Commission is required as respects the license agreement.

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may exist whenever a public official makes a governmental decision which will have a reasonably foreseeable material financial effect on one or more of his or her financial interests.

1. Is the individual a public official?

The conflict-of-interest prohibition only applies to public officials. You acknowledge that Mr. Nussbaum is a public official as a member of the 22nd District Agricultural Association, the California Racetrack Leasing Commission, and the California Racetrack Authority.  (Section 82048; regulation 18701(a).)  

2.  Will the official make, participate in making, or influence a governmental decision?
The Act’s conflict-of-interest provisions apply only to disqualify a public official from “making,” “participating in making,” or “influencing” a governmental decision.  
  

Making a Governmental Decision:  Under the analysis prescribed by step two, a public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Section 87100; regulation 18702.1(a).) 
  

Participating in Making a Governmental Decision:  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision. (Section 87100; regulation 18702.2.) 
  

Influencing a Governmental Decision:  There are two rules as to whether a public official uses or attempts to use his or her official position to influence a governmental decision. The first rule applies when the governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency, but the public official is not a decision-maker per se. (Regulation 18702.3(a).)  In these cases, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision. This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.” 
 

The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(b).)   Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision that will have a material financial effect on his or her economic interests. 
According to your facts, the kiosk decision will be made by DMTC, a private corporation, not a governmental agency.  No governmental action will occur.  In addition, Mr. Nussbaum will not be influencing any other governmental entity regarding a decision on the kiosk license.  Since this decision on the kiosk license is not a governmental decision, then the conflict-of-interest rules are not implicated and the analysis ends.
  In short, under your facts, Mr. Nussbaum will not have any role in the decision regarding the kiosks, and therefore he has no conflict of interest in the private corporation’s decision.
However, you have also asked about other future decisions before government agencies on which Mr. Nussbaum serves that may affect DMTC.  Mr. Nussbaum wishes to make and participate in these decisions.  For these reasons, we will continue the analysis under the Act.  However, as noted above, the remainder of this letter is informal assistance.
3.  What are the official’s economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described in regulations 18703.1 through 18703.5, inclusive.  There appear to be three economic interests in question.  There are six possible economic interests: 
  

1. A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).)
  

2. A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).) 
  

3. A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.) The definition of “income” includes a pro rata share of any income of any business entity in which the official owns a 10-percent interest or greater. (Section 82030(a).)
  

4.  A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is known as the “personal financial effects” rule.  (Section 87103, regulation 18703.5.)

According to your facts, Mr. Nussbaum has an interest in Digital based on section 87103(a), (c) and (d).  However, because he owns less than 10 percent of the company, he does not have an economic interest in the clients of Digital.

4.  Will this economic interest be directly or indirectly involved in these decisions?

A person, including a business entity, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding to be decided by the official or the official’s agency.  (Regulation 18704.1(a)(1) - (a)(2).)  A person is the subject of a proceeding before the agency if the “decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with” that person.  (Regulation 18704.1(a)(2).)  If a person who is an economic interest to a public official is not directly involved in a governmental decision, the person is deemed to be indirectly involved.  (Regulation 18704.1(b).)  
5-6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interests will meet this materiality standard?


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.


Materiality

A person who is a business entity or a source of income is directly involved in a decision before a public official’s agency when that person is a named party, or is the subject of the proceeding in which the governmental decision will be made. A person is the subject of the proceeding if the decision involves issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the person. (Regulation 18704.1(a).)

When a public official’s economic interest is a business entity and the business entity is indirectly involved in a governmental decision, the materiality standards of regulation 18705.1(c) apply.  (Regulation 18704.1(b).)  Regulation 18705.1(c) ranks business entities into four categories of size and applies a separate financial threshold to each category to define what a material financial effect is.  Generally, the larger the size of the business entity, the greater the financial effect that is deemed “material.”  

Assuming from your description that Digital is not listed on the New York or American Stock Exchanges, or on NASDAQ, and that it had net income of less than $500,000 or earnings before taxes of less than $750,000 for its last fiscal year, the appropriate materiality standard would be found at regulation 18705.1(c)(4):   

   “(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

   “(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

   “(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Please note that the definitions in the Act are broadly construed in order to fulfill its purposes to avoid conflicts of interest in governmental decision making.





