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August 1, 2003
Vanessa G. Rose

Stephen P. Teale Data Center

Post Office Box 1810, Mail Station 20

Rancho Cordova, CA 95741-1810

Re:
Your Request for Advice


Our File No.  A-03-151

Dear Ms. Rose:


This letter is in response to your request for advice on behalf of the Teale Data Center and Ms. Rosa, one of its employees, regarding the gift provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  Ms. Rosa, of the Teale Data Center, will be collecting donated items to be used as prizes at the California State Employees’ Charitable Campaign (“CSECC”) golf tournament.  Are the items that Ms. Rosa collects and then delivers to the CSECC office considered gifts to her?

2.   Are the items won during the raffle or contests at the CSECC charitable golf tournament considered gifts or items won in a bona fide competition? 
CONCLUSIONS

1.  Since the items to be donated as prizes at the charitable golf tournament do not confer any personal benefit on Ms. Rosa, they not considered gifts to her for purposes of the Act.
2. As long as the charitable golf tournament is open to Teale Data Center staff, state employees and members of the public, and raffle tickets may be purchased by all persons attending the event, it appears that this would be a “bona fide competition.” If so, the prizes are not considered gifts, but income.
FACTS


The Teale Data Center (“Teale”) will be sponsoring the 12th Annual California State Employees’ Charitable Campaign Golf Tournament on September 5, 2003.  The golf tournament is organized to raise financial support for the CSECC.  Members of the public, Teale staff, all state employees and members of both public and private industry are invited to attend and participate in the tournament.


The CSECC provides a single charitable fund raising drive in the Sacramento community; it is a 501(c)(3) charitable organization under the Internal Revenue Code.   The CSECC is not a single entity, but 37 campaigns throughout the state.  The 37 local campaigns throughout the state are generally managed by the corresponding local United Way.  Businesses and individuals in the Sacramento area who donate to CSECC use the United Way Capital Region nonprofit charitable organization tax ID number to report contributions to the IRS.

Ms. Rosa, this year’s vice-chair of the golf tournament, is employed in Teale’s project management office.  As vice-chair, Ms. Rosa is responsible for managing the event with the assistance of volunteers to help in the following areas:  contracting with the golf course, arranging for lunch, collecting donated items that will be distributed as raffle prizes, coordinating with “hole” sponsors, coordination of volunteers and promoting participation in the event.  


In support of the event, Teale will seek donations of items from Teale staff, managers and vendors to be distributed to participants as prizes at the golf tournament.  Teale will accept donated items with a fair market value of $200 or less.  The items donated by Teale staff and vendors for this event will be delivered to Ms. Nicol Bryant at the CSECC office in Sacramento, CA., by Ms. Rosa within 30 days of receipt.


Additionally, businesses may buy golf holes for $75 each as “hole sponsors” with the $75 purchase price of the hole going to CSECC as a charitable donation.  In exchange for the donation, the sponsor can advertise the business at the respective hole.


Raffle tickets will be sold during the tournament by volunteers, who will not include any of Teale’s executive staff.  The raffle prizes will be won in either of two ways: 1) the participants who purchase raffle tickets must be present at the end of the tournament when there will be a drawing for raffle prizes in front of the audience, and/or 2) the players who win for the best golf score, “longest drive” or “closest to the pin” contests.  Prizes will be distributed on the day of the event.


Teale will provide an informational flyer to the respective winners with each prize, indicating that if they are a designated employee, they should contact their filing officer to determine if they have disclosure responsibilities under the Act. 

ANALYSIS


The Act provides that “[n]o elected state officer, elected officer of a local government agency, or other individual specified in Section 87200 shall accept gifts from any single source in a calendar year with a total value of more than $340.” (Section 89503(a).)  This same prohibition applies to any member of a state board or commission and to designated employees of a state agency. (Section 89503.)  Accordingly, such an official would be prohibited from receiving any gift from a single source valued at more than $340 per calendar year.  

Items Donated for Prizes at the Charitable Golf Tournament

Section 82028 defines a “gift” as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received….”
Although Ms. Rosa is receiving and collecting the donated items, they are not considered “gifts” to her because she is not receiving any personal benefit.  She is merely collecting the items to turn them over to CSECC. 


Your facts state that Teale staff and managers will be seeking donations of items as raffle prizes.  Ms. Rosa will collect these items and deliver them to Ms. Bryant at the CSECC office in Sacramento, CA within 30 days of receipt.  Under these facts, there is not a personal benefit to Ms. Rosa since the donors have only intended to make charitable donations to CSECC.
With respect to other employees soliciting donations for CSECC, generally these items will also not be considered as gifts to the employees.


In In re Nejedly (1976) 2 FPPC Ops. 45, the Commission was asked whether gifts to the Contra Costa Youth Association, and other nonprofit entities, would be treated as gifts to a Senator, who was the president of the organization and who solicited the donations. As president of the Contra Costa Youth Association, Senator Nejedly made appeals for money, goods and services, to be utilized by the Association.  The Commission determined that these necessities are given to the Association, not Senator Nejedly.  “Accordingly, the donations generated by the Senator's solicitations are gifts to the Association and not to the Senator.”  

Under the facts provided, we find that Ms. Rosa is acting in much the same capacity as the facts in the Nejedly situation.  Additionally, the Teale staff and managers who are seeking donations of items to be used as raffle prizes are also soliciting gifts for CSECC and not themselves.
Gifts Won as Prizes at the Charitable Golf Tournament

Generally, gifts must be valued for purposes of disclosure and disqualification.  However, there are exceptions to the definition of a gift.  One such exception occurs when a prize or award is given in a “bona fide competition.”  Regulation 18946.5 provides:

“A prize or an award received shall be reported as a gift unless the prize or award is received in a bona fide competition not related to the recipient’s status as an official or candidate.  A prize or award which is not reported as a gift shall be reported as income.” 

If the prize or award is received in a bona fide competition “not related to the recipient’s status as an official or candidate,” the prize or award is reported as income, rather than a gift.  (Regulation 18946.5.)
Therefore, one of the primary issues is whether the competition is “not related to the recipient’s status as an official or candidate.”  One of the main factors in making this determination is the pool of contestants in the competition.  In the Burns Advice Letter, No. A-96-324, we advised that where the contest was open to the public and included both public officials and other persons who were not public officials, a prize awarded to a public official in a random drawing was not a gift.  In a similar vein, in the Nemeroff Advice Letter, No. A-99-148, we advised that a raffle was not related to a contestant’s status as a public official where the contest was open to all, but included state legislators, legislative staff, exempt appointees, and state civil service employees. 

 As long as the golf tournament is open to members of the public and raffle tickets may be purchased by all persons attending the event, including both public officials and persons not subject to the Act, this competition would not be related to the recipient’s status as an official.
  Assuming that the raffle at the charitable golf tournament is conducted in such a manner that the winning ticket holder is determined by chance, the raffle is a “bona fide competition.” 
 (Nemeroff, supra; Allen Advice Letter, No. A-95-148.)  

According to your facts, it appears that all raffle and golfing contest prizes will be won in a bona fide competition not related to the recipient’s status as an official or candidate.  Pursuant to regulation 18946.5, “[a] prize or award which is not reported as a gift shall be reported as income.” Therefore, your informational flyer that winners should contact their filing officer regarding any possible filing obligations is appropriate.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Jill Stecher



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  If the ticket holders were primarily officials or candidates regulated by the Act, as in a raffle held at a conference of public officials, the raffle would be related to official status, and therefore not subject to the exception of regulation 18946.5.  See, e.g. Allen Advice Letter, No. A-95-148.  Our advice is contingent on your assumption that tickets will not be limited to public officials.  We have not prescribed a fixed percentage of ticket holders who may not be public officials, but to qualify for the exception of regulation 18946.5, members of the public included in the raffle pool must be sufficiently numerous that a reasonable person would not infer that such persons were included only to evade the obvious intent of the rule.  


	�  Please note that we are only advising that the raffle is considered a “bona fide competition” under the Act.  We are not advising as to the legality of the raffle, to which other laws may apply.





