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August 8, 2003
Louis F. Brichetto

Post Office Box 548

Oakdale, CA 95361

Re:
Your Request for Advice

Our File No.  A-03-153

Dear Mr. Brichetto:


This letter is in response to your request for advice regarding provisions of the Political Reform Act (the “Act”).
  
QUESTION

Do the Act’s conflict of interest provisions prohibit you from voting on a change in the annexation fee for the Oakdale Irrigation District?
CONCLUSION

No.  As we understand the facts, you will not have a conflict of interest in this decision to change the District’s annexation fee because any financial effects on your reported economic interests are presumed under the Act not to be material.
FACTS


You are a director of the Oakdale Irrigation District (“the District”).  Currently, the annexation fees for the district are $360.00 per acre.  You would like to lower the fee to $200.00 or possibly $250.00 per acre.  Such a reduction would more closely match the cost incurred by local farmers to develop water with deep wells, making it more attractive for them to join the District.  By spreading the District’s overhead costs among a larger membership body, those ongoing expenses might be reduced for all members.  

You are a farmer and rancher with land holdings in both the Oakdale Irrigation District and elsewhere.  You have no annexation request or application on file with the district, and have no present intent to submit any such request or application.





ANALYSIS
The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (§ 87100.)  Section 87103 states that a public official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests. 

The District is a “local government agency” within the meaning of § 82041 and, as a director of the District, you are a public official subject to the Act’s conflict of interest provisions.  (§ 82048.)  Your inquiry presupposes that you would be making a governmental decision to change the District’s annexation fee.
  The third step in the Act’s standard conflicts analysis is identification of your economic interests potentially affected by this decision.  Under § 87103, these may include any of the following:

· A business entity in which the official has a direct or indirect investment
 of $2,000 or more (§ 87103(a); regulation 18703.1(a)); or in which the official is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); regulation 18703.1(b));  

· Real property in which the official has a direct or indirect interest of $2,000 or more (§ 87103(b); regulation 18703.2);

· Any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); regulation 18703.3);

· Any source of gifts to the official if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is the so-called “personal financial effects” rule (§ 87103; regulation 18703.5).

You have identified one economic interest potentially implicated in a decision to change the District’s annexation fee, defined at § 87103(b) as: “[a]ny real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more.”  For purposes of this letter, we assume that you have an investment interest worth $2,000 or more in the real property you have described to us.  
A public official always has an economic interest in his or her personal expenses, income, liabilities or assets, and those of his or her immediate family (defined at § 82029 as the official’s spouse and dependent children).  Your account of the facts does not suggest that a decision on the District’s annexation fee would have a personal financial effect separate and apart from any effect on your economic interest in your real property.  Therefore, under regulation 18705.5(a), “personal financial effects” will not be treated separately from financial effects on your real property.  Our analysis will proceed, then, by considering only the possible effects on your real property interests.   

We begin by determining whether your real property interests will be directly or indirectly involved in a decision to change the annexation fee.  Regulation 18704.2 provides (in part) as follows:

“(a)  Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:  


(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the govern-mental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.


(2)  The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting  the real property.  For purposes of this subdivision, the terms ‘zoning’ and ‘rezoning’ shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest.


(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest. 


(4) The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.”

Your account of the facts indicates that the properties which are directly involved in this decision are those that might be annexed to the District.  To the extent that your property is already within the District, it will not be subject to the new fee and, as to your properties not within the District, you have expressly stated that you do not intend to seek annexation.  Therefore, your property is indirectly involved in this decision.  When real property is indirectly involved in a governmental decision, the effect of the decision on that property is presumed not to be material.  (Regulations 18704.2(c)(2); 18705.2(b).)  The latter regulation provides that this presumption may not be applied in certain cases:  

“This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:


(A) The development potential or income producing potential of the real property in which the official has an economic interest;


(B) The use of the real property in which the official has an economic interest;


(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


(2) Real property, leaseholds. The financial effect of a governmental decision on real property in which a public official has a leasehold interest and which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the governmental decision will:


(A) Change the legally allowable use of the leased real property, and the lessee has a right to sublease the real property; 


(B) Change the lessee's actual use of the real property; 


(C) Substantially enhance or significantly decrease the lessee's use or enjoyment of the leased real property; 


(D) Increase or decrease the amount of rent for the leased real property by 5+percent during any 12-month period following the decision; or 


(E) Result in a change in the termination date of the lease.” 


Your account of the facts does not indicate the presence of any circumstance that might rebut the presumption of non-materiality.  Thus, because we must presume that the effects of the decision in question will not have a material financial effect on your real property interests, we conclude that you do not have a conflict of interest in the decision to lower the District’s annexation fee.
  
 
If you have any questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Regulations 18702.1 through 18702.3 define “making,”  “participating in making,” and “using or attempting to use his/her official position to influence” the making of governmental decisions.  Regulation 18700(b) describes in detail the Commission’s step-by-step analytical process for determining whether a public official has a conflict of interest in a particular decision.


�  An indirect investment or interest includes any investment or interest of the official’s spouse.  (§ 87103.) 


� If you believe that there are any facts which might be sufficient to rebut this presumption, which you have not yet disclosed to us, you should seek further guidance from the Commission before taking any part in this decision.








