





August 1, 2003
Mark W. Steres, Asst. City Attorney

City of Monterey Park

c/o Brown, Winfield & Canzoneri

300 South Grand Avenue, 15th Floor

Los Angeles, CA 90071-3125

Re:
Your Request for Advice


Our File No.   A-03-155

Dear Mr. Steres:


This letter is in response to your request for advice on behalf of Councilmember Sharon Martinez regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. May Councilmember Martinez participate and vote on decisions concerning the development plan for the “Marketplace” before both the Monterey Park City Council and the Monterey Park Redevelopment Agency Board?

2. May Councilmember Martinez participate and vote on the easements used by Edison which abuts the property of the proposed Marketplace development?
CONCLUSIONS
1. Councilmember Martinez may not participate on a decision to adopt the development plan before either governmental body if the financial effect of the governmental decision on Edison is reasonably foreseeable as set forth in regulation 18705.1, subd. (c)(4).
2.   Councilmember Martinez may not participate in a governmental decision allowing the Marketplace development easement applications to be used for the Edison property.
FACTS


Sharon Martinez was elected to the Monterey Park City Council in 2001, and along with being a member of the city council, she is also a board member of the Monterey Redevelopment Agency. Councilmember Martinez’s personal business provides employment services to Southern California Edison (“Edison”).  Edison is a source of income to her in an amount which exceeds five hundred dollars within a twelve month period.

The city and redevelopment agency is participating in a proposed commercial shopping center commonly known as the Marketplace.  The Marketplace is proposed on an approximate forty-five acre site, which is a portion of a superfund site within the City of Monterey Park.  An approximate 500,000 square foot commercial shopping center is proposed on the forty-five acre site. Edison’s property abuts the Marketplace development.  A substation and large lattice tower power lines are located on Edison’s property abutting the Marketplace development.  


In order to complete the development, the city/agency needed to acquire from Edison several easements over the Edison property for the purpose of vehicle ingress/egress slopes, retaining walls, signage, and access to the south parcel of the superfund site, and for placement of treated effluent tanks.  The acquisitions are now complete. Councilmember Martinez disqualified herself and did not participate in any matters relating to the acquisition of easements from Edison.


In the future, the Marketplace development will be in front of the city council and/or agency for decisions relating to land use entitlement applications and agreements between the city/agency and the Marketplace developers.  Edison will not be an applicant for the land use easements nor a party to the agreements, but Edison’s property does abut the development and the development plans will include improvements on the Edison easements previously acquired.  Further, Edison will not receive any direct revenue or other form of consideration for the use of the previously acquired easements as a result of any approvals by the city council/agency relating to the Marketplace development (Edison, of course, already received compensation when the easements were acquired by the city/agency).  Edison may, however, receive some fees for temporary entry permits if the construction work on the acquired easements requires entry on Edison’s property.


In addition, pursuant to the acquisition agreement for the Edison easements, after development is approved by the city, Edison staff will review with city staff and approve the design of improvements to be made on the easement parcels, and any modifications to the grading plans for the easement parcels. 

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (§ 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a “financial interest.”  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; reg. 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Reg. 18700(b)(1)-(8).)  All of the first six steps must be met for a conflict of interest to exist.  

Step 1 - Public official.  

The Act’s conflict-of-interest provisions apply only to “public officials.”               (§§ 87100, 87103; reg. 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency.…” (§82048.)  A “‘member’ shall include, but is not limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority.” (Reg. 18701, subd. (a)(1).) As a member of the Monterey Park City Council and as a Monterey Park Redevelopment Agency Board member, Councilmember Martinez  is a “public official” for purposes of the Act, (see §§ 82041, 82048) and the conflict-of-interest rules apply to her.  

Step 2 - Making, participating in making, or using an official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [the official] has a financial interest.” (§ 87100; reg. 18700(b)(2).)   The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions.  (Regs. 18702-18702.4.)  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.) You stated in your letter that in the past, Councilmember Martinez has abstained from voting on issues relating to the development, specifically the use of any easements across the Edison property. If she were to vote on the development in the future concerning other matters, however, Councilmember Martinez would be making a governmental decision.

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  If Councilmember Martinez negotiates, advises, or otherwise recommends to the decisionmaker(s) on either the city council or the redevelopment board that it should take any action regarding the development, then she would be participating in a governmental decision.

A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.)  If Councilmember Martinez were to contact any member or employee of either the city council or redevelopment agency board for the purpose of influencing their decision regarding a possible vote or application of the development, then Councilmember Martinez would be influencing the governmental decision.


If a public official is enumerated in section 87200 (87200 filer) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest as discussed in regulation 18702.5(b)(1)(B) on the record of the meeting; (2) recuse himself or herself, and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5 (see enclosed), subdivisions (c) and (d) apply. (§ 87105.) Since members of city councils are enumerated in section 87200, these requirements apply to Councilmember Martinez.
Step 3 - Identifying the economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in section 87103 and regulations 18703-18703.5.  Section 87103 provides that a public official has a financial interest in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family” or on any of the official’s economic interests, described below. Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (Reg. 18700, subd. (b)(3).):

· A public official has an economic interest in any person from whom he or she has received income aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made. (§ 87103(c); reg. 18703.3.)

· A public official has a direct or indirect investment worth two thousand dollars ($2,000) or more in the business entity. (§ 87103(a); reg. 18703.1(a).)
· The public official is a director, officer, partner, trustee, employee, or holds any position of management in the business entity.(§ 87103(d); reg. 18703.1(b).)

Based on the facts, you have stated that Edison is a source of income to            Councilmember Martinez, because Edison has paid $500 or more to the council member’s business within twelve months prior to the relevant governmental decision. 
It is also clear from the facts that Councilmember Martinez’s business is also a business entity that she owns and manages.
 “Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.” (§ 82030.) Therefore, the income received from Edison by the business operates as income to Councilmember Martinez.
Step 4 - Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  

Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a “material financial effect” on that interest. First, the official must decide whether the economic interest is directly or indirectly involved in the decision.  (Reg. 18700, subd. (b)(4).) Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700, subd. (b)(5).) The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue.  (Reg. 18700, subd. (b)(6).) 
A person (including business entities, sources of income, and sources of gifts) is directly involved in a decision before an official’s agency when that person, either directly or by an agent initiates the proceeding in which the decision will be made by filing an application, claim, or appeal, or similar request. (Reg. 18704.1, subd. (a)(1).) 

Alternatively, if the person is “a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency,” then the person is also directly involved. “A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Reg. 18704.1, subd. (a)(2).) 

Marketplace Development

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Nothing in your facts suggests Councilmember Martinez’s business will be involved in these decisions. Thus we do not analyze these particular economic interests any further. If her business will be impacted, you should seek further advice.





