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August 29, 2003
David E. Wulfsberg, Esquire

333 West Broadway, Suite 306

Long Beach, CA 90802-4440


Re:
Your Request for Advice



Our File No. A-03-156

Dear Mr. Wulfsberg:


This letter is in response to your request for advice on behalf of Sherwood Automotive Group regarding the provisions of the Political Reform Act (“the Act”)
 regulating gifts.
QUESTION 


Will your client’s donation to a nonprofit corporation, exempt from taxation under Internal Revenue Code section 501(c)(3), be considered a gift to a council member who is employed by the charity?  


CONCLUSION 


Under certain circumstances, the Commission will pierce through a nonprofit and treat a donation to the nonprofit as a payment to the public official who is employed by or serves on the nonprofit board.   Provided the public official does not solely control the organization and the donation will not affect the income the public official receives from the charity.
FACTS 


You represent a California corporation and the corporation’s majority stockholder.  The stockholder is interested in making a significant donation to a nonprofit charitable corporation, exempt from taxation under Internal Revenue Code section 501(c)(3).


Your client has learned that a member of the Anaheim City Council is a full-time employee of the charity.  That person has no knowledge of your client’s potential donation.  However, you assume that after the donation is made, the council member will be aware of the donation by virtue of his position with the charity.


In a voice mail message you left for me on August 7, 2003, you identified your client as Sherwood Automotive Group, Inc., dba Anaheim Chevrolet, Geo.  


ANALYSIS 

The Act imposes certain obligations on public officials with respect to receipt of gifts. The Act generally limits the acceptance of gifts by public officials to $340 in a calendar year from a single source. (Section 89503.)  The Act also prohibits the making of gifts in excess of the gift limit. (Section 89521.)  
Section 82028(a) defines a “gift” as: 


“[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status. Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”  (Emphasis added.) 


You have asked whether your client’s donation to the nonprofit which employs a city council member might be construed as a gift from your client to the council member.  Generally, the Act does not treat persons working for or serving on the boards of nonprofit entities as recipients of donations received by the entity.  For example, in In re Nejedly (1976) 2 FPPC Ops. 46, the Commission was asked whether gifts to the Contra Costa Youth Association, and other nonprofit entities, would be treated as gifts  to a Senator if the Senator requested the donations and was the president of the organization. The Commission determined: 
“The reporting requirement and [lobbyist gift] prohibition...apply only to gifts that are made to the legislator and clearly are not applicable to the instant situation.


“As president of the Contra Costa Youth Association, Senator Nejedly makes appeals for money, goods and services to be utilized by the Association. These necessities are given to the Association, not Senator Nejedly. Accordingly, the donations generated by the Senator’s solicitations are gifts to the Association, not to the Senator.” 
However, the Commission cautioned that the result would be different if the organization merely acted as an agent for the Senator. This cautionary note has been expanded upon in several letters. 
· In the Shaw Advice Letter, No. A-87-045, the Commission advised that where a donation is made to a nonprofit corporation created and controlled by the spouse of a city council member, some of the factors to be considered in determining whether the donation was a donation to the council member were whether the spouse was receiving income from the nonprofit, and whether the donation would affect the income the spouse receives. 
· Subsequently, in our letters to Maurice O’Shea and Henry J. Mello, we restated this conclusion (Advice Letter Nos. I-90-593 and A-91-150, respectively.)  In the O’Shea Advice Letter, we concluded that gifts to a civic league would not be treated as gifts to the members of the board of directors who were public officials. We advised: “Care should be taken to assure that donations to the agency are not deemed to be donations to individual board members. This would occur, for example, if donations were used to pay travel expenses for board members. However, so long as donations are not deemed to be donations to members, the donors do not become economic interests of those board members.” 
· In the Mello Advice Letter, we advised that “where persons donate money to [a family] foundation at [Senator Mello’s] behest, the donations will not be gifts to [the Senator] provided they are given to the foundation for its use.” 


Based on this authority, we would not treat your client’s donation to the nonprofit as a gift to any of the employees of the nonprofit (including the council member) absent the special circumstances discussed above.





Sincerely,






Luisa Menchaca






General Counsel






By:







John W. Wallace







Assistant General Counsel
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	�  Government Code section 81000 – 91014.  Commission regulations appear at Title 2, sections 18109 – 18997 of the California Code of Regulations. 





