





August 20, 2003

T. Brent Hawkins

McDonough Holland & Allen

555 Capitol Mall, 9th Floor

Sacramento, CA 95814-4692

Re:
Your Request for Advice


Our File No. A-03-160

Dear Mr. Hawkins:


This letter is in response to your request for advice on behalf of City of Brentwood Mayor Brian Swisher and Councilmembers Pete Petrovich and Ana Gutierrez regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any decisions of the City Council of Brentwood or the Brentwood Redevelopment Agency that may have already taken place.  Our advice is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  Do one or more of the above-named city officials have a conflict of interest prohibiting his or her involvement in decisions of the Brentwood Redevelopment Agency concerning the site selection for a proposed downtown combined parking structure and retail space?


2.   Do one or more of the above-named city officials have a conflict of interest prohibiting his or her involvement in decisions of the Brentwood Redevelopment Agency relating to construction of this structure, once a site is selected?

CONCLUSIONS

1.a. Since, under the facts you provide, Ms. Gutierrez has no economic interests to be potentially affected, she does not have a disqualifying conflict of interest and may be involved in decisions concerning the site selection for the new downtown parking structure.  
 
b.  Mr. Swisher does not have a conflict of interest disqualifying him from being involved in decisions concerning this site selection.  Although he is a beneficiary under a family trust, the trust is revocable and he is not currently receiving income from the trust.  Thus, the real property and investments owned by the trust, and sources of income to the trust, are not economic interests to him.   Like Ms. Gutierrez, under the facts you provide he has no economic interests to be potentially affected by decisions concerning the site selection for the new downtown parking structure.  


c.  Mr. Petrovich has a conflict of interest disqualifying him from being involved in decisions concerning this site selection since he owns a developed, commercial property located within 500 feet of the boundaries of the potential sites.  It is presumed under the Commission’s regulations that this interest will be materially financially affected by this decision.  Although Mr. Petrovich has an economic interest in tenants who are sources of income to him, based on the facts you provide it is not reasonably foreseeable that this decision will have a material financial effect upon these tenants.  Therefore, his economic interest in these tenants does not constitute a disqualifying conflict of interest.


2. We are unable to offer you advice with respect to this question since the question, as framed, is hypothetical.  The reference to “decisions relating to construction of the parking garage” is too general and lacks sufficient specificity to identify what decision is being made to assess whether the resultant reasonably foreseeable financial effects, if any, will be material.

FACTS


The City of Brentwood Redevelopment Agency (“Agency”)
 is currently in the process of selecting a site within the Brentwood Downtown Redevelopment Project Area for a proposed three-story parking garage with ground-level retail space. A downtown parking study has been conducted and at present has identified two possible locations for the parking structure (known as “Study Area One” and “Study Area Two”).  The Agency intends to select one these two areas as the site for the new structure.  Upon selection of the site, further decisions will be made by the Agency concerning the site’s development.

Mayor and Councilmember Brian Swisher, Councilmember Ana Gutierrez, and Councilmember Pete Petrovich have interests in real property or sources of income potentially affected by these decisions, as described below:

Mayor Brian Swisher:  Mr. Swisher is the manager of, and a beneficiary under, a revocable family trust.  Mr. Swisher is not paid by the trust for his services as the trust manager and although a beneficiary, has not received, and is not presently receiving, any distribution of principal or income of the trust.  The trust assets include two commercial properties located on Walnut Boulevard in the City of Brentwood.  These properties are leased to business entities which, combined, provide the trust with more than $500 annually in rent.  Both properties are located within 500 feet of the boundaries of Study Area One and more than 1,000 feet from the boundaries of Study Area Two.
  

Councilmember Ana Gutierrez:  Ms. Gutierrez is employed by Liberty Union High School, which is located within 500 feet of the boundaries of Study Area Two.  


Councilmember Pete Petrovich: Mr. Petrovich, together with his spouse, owns a commercial building located on Second Street, in the City of Brentwood.  There are two tenants occupying space in the building (a local insurance brokerage and a local real estate agency), each paying more than $500 annually in rent.  There are eleven parking spaces on this property, which is said to be sufficient in number to meet the tenants’ current and anticipated future parking needs. This building is located within Study Area Two and is also located within 500 feet of the boundaries of Study Area One.

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.   

1. & 2.   Are these individuals public officials who will be making, participating in making, or influencing a governmental decision?

The conflict-of-interest prohibition applies only to public officials.  As elected members of the city council, Mr. Swisher, Ms. Gutierrez, and Mr. Petrovich are public officials.  (Section 82048; regulation 18701(a).)  As council members, unless disqualified under the conflict-of-interest provisions of the Act, they will make, participate in making, and influence governmental decisions, including redevelopment agency votes regarding the location and construction of the downtown parking structure. (Section 87100; regulations 18702.1 – 18702.3.)
 
  
3.     What are these officials’ economic interests? 

The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests that may apply under the 
facts you provide are discussed below.
  

Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2).  An indirect investment or interest in real property means, among other things, any real property owned by a business entity or trust in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103; regulation 18234(a).)   


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3.)  Income, for this purpose, includes a pro rata share of the income of any business entity or trust in which the individual (or his or her spouse) owns directly, indirectly, or beneficially, a 10 percent or greater interest.  (Section 82030(a); regulation 18234(a).)  


Mayor Brian Swisher:  Under certain circumstances the property, income, and investments of a trust may also be considered among a public official’s economic interests.  Regulation 18234 describes these circumstances as follows: 

“(a)  An official has an economic interest in the pro rata share of the interests in real property, sources of income, and investments of a trust in which the official has a direct, indirect, or beneficial interest of 10 percent or greater.” 


However, even when the official’s interest in a trust is 10 percent or greater, regulation 18234 limits the circumstances under which the beneficiary of a trust will be considered to have an economic interest in his pro rata share of the trust’s real property, investments and in sources of income to the trust.  (Sullivan Advice Letter, No. A-95-234.)  The relevant potential limitation under the facts you provide is found in subdivision 18234(c)(2) -- the official is:
                 “(2) A beneficiary and:   

(A) Presently receives income; or

(B) Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable, unless one of the following applies:
(i) Powers exist to consume, invade, or appoint the principal for the benefit of beneficiaries other than the official and such powers are not limited by an ascertainable standard relating to the health, education, support, or maintenance of the beneficiaries; or

(ii) Under the terms of the trust, someone other than the official can designate the persons who shall possess or enjoy the trust property or income.”    


Under the facts you provide, although Mr. Swisher is a beneficiary of the trust, he is not presently receiving income from the trust and he has no irrevocable future right to receive trust income or principal.  Thus, Mr. Swisher does not have an economic interest in the real property, investments, or income of the trust.  For this reason, decisions concerning the location of the downtown parking structure that may have a reasonably foreseeable material financial effect on the trust property or on sources of income to the trust do not give rise to a conflict of interest and Mr. Swisher may participate in those decisions.


Councilmember Ana Gutierrez: Section 82030 excludes from the definition of income, “[s]alary and reimbursement for expenses or per diem received from a state, local, or federal governmental agency.”  (Subdivision 82030(b)(2).)  A local governmental agency is defined under section 82041 to include a school district.  Since Ms. Gutierrez’s employer, a school district, is not a source of “income” to her, within the meaning of the Act, it is also not an economic interest to her.  For this reason, decisions that may have a reasonably foreseeable material financial effect on her employer do not give rise to a conflict of interest and she may participate in those decisions.  (Turrentine Advice Letter, No. A-02-303.)  

Councilmember Pete Petrovich: Mr. Petrovich is a co-owner of real property located within Study Area 2 that is developed with a commercial office building.  His ownership interest in this property has a fair market value of $2,000 or more.  Thus, this property is an economic interest to him, within the meaning of the Act.  In addition, the tenants leasing office space in this commercial building provide Mr. Petrovich with income through their payment of rent.  Each tenant provides Mr. Petrovich with a pro rata share
 of rental income that exceeded, in the aggregate, $500 over the past 12 months.  These tenants are sources of income who are among Mr. Petrovich’s economic interests.

Since Mayor Swisher and Councilmember Gutierrez have no economic interests related to these decisions, the remainder of this letter is limited to the interests of Councilmember Petrovich.

4.   Will these economic interests be directly or indirectly involved in the decisions?  
Real Property: Under your facts, the appropriate standard for determining whether Mr. Petrovich’s economic interest in real property is directly involved in the siting decision is found in regulation 18704.2(a).  Under this standard, a public official’s real property is considered to be directly involved in a governmental decision if:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. . . .”

(Subdivision 18704.2(a)(1).)

Inasmuch as Mr. Petrovich’s co-owned real property is located within Study Area Two and also within 500 feet of the boundaries of Study Area One, regulation 18704.2(a) is met and this property will be directly involved in decisions regarding the location of the downtown parking structure. 
Sources of Income: A person, including a business entity or source of income, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A business entity or source of income is the subject of a proceeding concerning the decision before the agency if the “decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with,” the business entity or source of income.  (Subdivision 18704.1(a)(2).)  

The downtown parking structure is a public works project initiated, funded, and directed by the City of Brentwood.  As such, tenants at Mr. Petrovich’s commercial building did not initiate the project, and are not named parties in, nor the subjects of, any proceedings in which these decisions will be made.  Thus, these sources of income are not directly involved, but are deemed to be indirectly involved, in decisions concerning the location of the downtown parking structure.  (Regulation 18704.1(b).)

5. & 6.  What are the applicable materiality standards and is it reasonably foreseeable that the financial effects of the governmental decisions upon these officials’ economic interests will meet this materiality standard?

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  The Brentwood City Council collectively, sits as the Brentwood Redevelopment Agency.  (Petrovich Advice Letter, No. A-02-225.) 


	�  This information concerning the trust was conveyed in your initial request and in correspondence from your office dated August 14, 2003.   


	�  Information concerning building ownership, tenants and parking was provided in your initial request, in correspondence from your office dated August 14, 2003, and from Petrovich Advice Letter No. A-02-225, which reported on the same building and provided advice concerning decisions about four studies for the same downtown parking structure. 


�  If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).  Since these officials are either members of the city planning commission or city council (which are positions enumerated in section 87200) these requirements apply to them.  


	�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)   


�  As a co-owner, with his spouse, of this building, Mr. Petrovich’s pro rata share of rental income is comprised of his 50-percent share of the rental income, plus his community property interest in his spouse’s pro rata share of the rental income.  (Section 82030.)   





