





October 3, 2003
Julie Hayward Biggs, Esq.

Burke, Williams & Sorensen, LLP

3403 Tenth Street, Suite 300

Riverside, CA 92501-3629

Re:
Your Request for Advice


Our File No.   A-03-166

Dear Ms. Biggs:


This letter is in response to your request for advice on behalf of Councilmember Jonny Wallis regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmember Wallis participate in a redevelopment decision to construct a hotel on a site located within 500 feet of her residence?
CONCLUSION


It is presumed that Councilmember Wallis has a conflict of interest in this decision, and no exception appears applicable under your facts.
FACTS


The City of Goleta is located in Santa Barbara County and was incorporated on February 1, 2002.  Council members are elected at large within the city.  All the members of the city council sit as the redevelopment agency as well.


At the time of incorporation, a redevelopment project area existed called the “Old Town Redevelopment Project Area” (“Old Town”).  This redevelopment area consists primarily of storefronts and housing units that are in need of repair and refurbishment.  Infill land areas also exist within the redevelopment area, and a hotel has been proposed for one site and an affordable housing project for another.  


Councilmember Jonny Wallis owns and lives on residential property located in the redevelopment project area.  Her interest in this property is valued at more than $2,000.  The property is located within a 500-foot radius of the site on which it has been proposed that a hotel be constructed.  Councilmember Wallis owns no other property within the redevelopment area of the city.  


The commercial area that is subject to redevelopment efforts by the city is a very small geographic area dominated by small businesses and industrial uses.  At the perimeter of this area are a few small homes such as Councilmember Wallis’s residence.  In the 500-foot radius of the site, there are 12 single family households and 1 multiple family structure.  There are 33 commercial or industrial enterprises, however.

Based on information derived from the 2000 census, there are approximately 28,000 residents in the City of Goleta.  According to that information, there are approximately 5,635 households in the City of Goleta that are single-family dwellings. Of those, it appears that 905 households (or 16%) are located within the Old Town area.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Is Jonny Wallis considered a “public official” and is she making, participating in making, or influencing a governmental decision?
As a member of the city council and redevelopment agency of Goleta, Jonny Wallis is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Councilmember Wallis will “participate[s] in making a governmental decision” if she participates in a decision regarding construction of a hotel in the redevelopment area.  Additionally, if she engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to this decision, she will “participate in making” or “influence” that decision.  

Step Three:  What is Councilmember Wallis’s economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10‑percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.

Because she has an interest of $2,000 or more in her residence, the council member has an economic interest in this property. 

You have not provided information regarding any other economic interests of Councilmember Wallis’s.  For purposes of this letter, we assume that she has no other economic interests relevant to the decisions you have identified.

Step Four:  Is Councilmember Wallis’s economic interest directly or indirectly involved in the governmental decision?

Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  

The council member’s property will be directly involved in the decision since it is located within 500 feet of the proposed site of the hotel’s construction.
Step Five: What is the applicable materiality standard?

If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of regulation 18705.2(a) apply.  (Regulation 18704.2(c)(1).)

Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.” (Ibid.)  Please note that “any financial effect” includes as little as a penny’s worth.

Step Six:  Is it reasonably foreseeable that the financial effect of the governmental decision upon Councilmember Wallis’s economic interest will meet the applicable materiality standard?

An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

It is presumed that the financial effect of this decision on the property owned by the council member is material and that she has a conflict of interest in this decision.  As a result, she is prohibited from participating in this decision unless she can rebut this presumption or if an exception applies.  


In order to rebut the presumption of regulation 18705.2(a)(1), Councilmember Wallis must show that it is not reasonably foreseeable that the decision to construct the hotel will have any financial effect on her property.  Please be aware we have previously advised that since redevelopment decisions commonly have a financial impact on neighboring properties and property values, and are indeed intended to have such impacts, it would ordinarily be foreseeable that such decisions would have some effect on other properties within the redevelopment area. (Wolfe Advice Letter, No. A-95-121.)

However, the Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Therefore, the determination of whether or not it is reasonably foreseeable that the applicable materiality standard will be met for Councilmember Wallis’s economic interest is necessarily a factual question that is ultimately for the council member to decide.  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  





