





September 17, 2003
James C. Sanchez

Office of the City Attorney

City of Fresno

2600 Fresno Street

Fresno, CA 93721-3602

Re:
Your Request for Informal Assistance

Our File No.   I-03-173
Dear Mr. Sanchez:


This letter is in response to your request for advice on behalf of Director of Planning and Development Nick Yovino, and Dirk Poeschel of Dirk Poeschel Land Development Services, Inc., regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Because your inquiry does not concern a particular govern-mental decision, we provide you with informal assistance.
  The assistance provided in this letter is directed to Mr. Poeschel’s upcoming work, and does not relate to any work he may have performed for the city at any time in the past.
QUESTIONS

1.  Is Dirk Poeschel, a private planning consultant retained by the city to draft a specific plan, a public official participating in a governmental decision?

2.  If the answer to the foregoing question is “yes,” does Mr. Poeschel have a conflict of interest in decisions he may make in the course of drafting the specific plan? 





        CONCLUSIONS
Question One: Yes. Under the proposed scope of work Mr. Poeschel would be classified as a “consultant” under the Act, and is a public official participating in at least some governmental decisions. 
Question Two: It is not possible at this early stage to marshal the facts necessary to determine whether Mr. Poeschel would have a conflict of interest in any particular governmental decision.  We describe the analysis that, when applied to the facts and circumstances pertinent to a given decision, will enable you to determine whether Mr. Poeschel has a conflict of interest in any decision on this project.      
FACTS


The City of Fresno expects to hire a private planning consultant, Dirk Poeschel Land Development Services, Inc., (“Poeschel”) to draft the Pinedale Specific Plan (“Plan”), a key city planning document that will guide future development of the Pinedale area in northern Fresno.  In June 2002, Poeschel drafted the Pinedale Community Pre-liminary Needs Assessment, which will be the principal tool for establishing the Plan’s goals, objectives, and policies.  


The proposed scope of work reserves to city officials the review and final approval of the Plan.  Thus, as required under the scope of work dated September 1, 2003, Poeschel will present a preliminary draft of the Plan’s goals, objectives and policies to city staff for review and comment, and will meet with staff to review and refine this draft.  In developing the goals, objectives, and policies, Poeschel will use the list of community issues identified in the preliminary needs assessment, as well as any other issues city staff believes should be incorporated.  After city staff, interacting with Poeschel, has reviewed and refined the goals, objectives, and policies, Poeschel will identify recommended modifications to the Plan and, at the direction of the city, will develop final revisions to the Plan’s goals, policies, and objectives.  City staff will then prepare a map illustrating the proposed land use concept for review and comment by a citizens committee, and subsequent inclusion in the Plan.

The scope of work provides for field reconnaissance by Poeschel and city staff, and requires Poeschel to work cooperatively with city staff in developing various parts of the Plan.  Poeschel will preview the completed Plan at a public information meeting held in the community of Pinedale, and finally will present it to the city planning commission and the city council.  The activity and payment schedules included in the scope of work anticipate an eight month performance period, including a final payment due thirty days following adoption of the Plan by the city council. 

Mr. Poeschel represents that he will be able to provide the planning and environmental work for the Plan even though he also represents local developers.  He indicates that he has no property within the boundaries of the Plan, and is also agreeing not to accept work within the Plan area for a three-year period following adoption of the Plan.  He has identified the Calcot Cotton Cooperative (“Calcot”) as a source of income amounting to more than $500 in the last twelve months, and has provided development planning services to them related to their Palm Bluffs Project.  This project is within 500 feet of the boundaries of the Plan.

 



ANALYSIS

Question One

Poeschel’s Status as Public Official
The Act defines “public official” to include “every member, officer, employee or consultant of a state or local government agency.”  (§ 82048.)  The City of Fresno is a “local government agency” under § 82041. Although Poeschel is called a “consultant” throughout the scope of work, that term has a narrower meaning under the Act than it generally does in commercial parlance.  Under regulation 18701(a)(2), “consultant” is defined as follows:

“(2) ‘Consultant’ means an individual who, pursuant to a contract with a state or local government agency:

(A) Makes a governmental decision whether to: 

1. Approve a rate, rule, or regulation; 

2. Adopt or enforce a law; 

3. Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 

4. Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract that requires agency approval; 

5. Grant agency approval to a contract that requires agency approval and to which the agency is a party, or to the specifications for such a contract; 

6. Grant agency approval to a plan, design, report, study, or similar item; 

7. Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or 

(B) Serves in a staff capacity with the agency and in that capacity participates in making a governmental decision as defined in Regulation 18702.2 or performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency’s Conflict of Interest Code under Government Code Section 87302.”

We note at the outset that a business entity (such as Dirk Poeschel Land Develop-ment Services, Inc.) cannot be a “consultant” under regulation 18701(a)(2), since the term is applied only to an “individual,” that is, to a natural person.  We understand that all or most of the work performed by Dirk Poeschel Land Development Services, Inc. will actually be performed by Mr. Poeschel himself, and Mr. Poeschel may be a “consultant” in that case, if he meets the remaining criteria of regulation 18701(a)(2).  These services will be provided pursuant to a contract with a local government agency, the City of Fresno, but it does not appear that Mr. Poeschel will have authority to take the actions described in subdivision (2)(A) of the regulation. 

The next question, then, is whether he will be serving the city in a staff capacity, or will be performing substantially all the same duties that would otherwise be performed by an individual holding a position specified in the conflict of interest code of the city or one of its agencies.  The Randolph Advice Letter (No. I-95-045) illustrates how one decides whether a person serves in an agency staff capacity within the meaning of regulation 18701(a)(2)(B). This advice letter notes that the “staff capacity” language generally excludes individuals who work on one project or a limited range of projects. We have provided the same advice in subsequent letters. (See, e.g., Thomas Advice Letter, No. A-98-185; Karger Advice Letter, No. A-97-253; Sanchez Advice Letter, No. A-97-438.) 


If, however, a single project requires regular work over an extended period of time, persons charged with performing that work may well be “consultants” within the meaning of the Act. (Ferber Advice Letter, No. A-98-118; Maze Advice Letter, No. I-95-296.)  Under your facts, we conclude that preparation of the specific plan would be part of the same project begun sometime prior to June 2002 with preparation of the Pinedale Community Preliminary Needs Assessment.  If matters progress as you anticipate, then Mr. Poeschel will continue his involvement in a project that requires regular, if periodic, work over the space of two years or more.  Accordingly, Mr. Poeschel will become a “consultant” within the meaning of the Act, if the duties he will be performing constitute participation in a governmental decision.  
Participating in a Governmental Decision

A “consultant,” like any public official, participates in making a governmental decision under the circumstances described at regulation 18702.2:

“A public official ‘participates in making a governmental decision,’ except as provided in Title 2, California Code of Regulations, section 18702.4, when, acting within the authority of his or her position, the official: 


(a) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A); 


(b) Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by: 


(1) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A); or 


(2) Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A).”


Your account of the facts, and the written scope of work, present a detailed decisionmaking process, but does not give detailed information relating to any specific decision.  The scope of work contemplates a cooperative (or “interactive”) process in the preliminary drafting stages, when Mr. Poeschel is working with city staff to produce the Plan that will eventually be presented to the planning commission and city council.  During that stage, Mr. Poeschel will be exercising his judgment to prepare or present a product (the draft Plan or elements thereof).  We must assume that the purpose of the judgment and care exercised by Mr. Poeschel is to influence city staff’s decision to approve the work and endorse it to the decisionmaker.  

If the decision to approve a particular portion of his work rests with city staff,  Mr. Poeschel will be advising or making recommendations directly to the decisionmaker, if the personnel reviewing the work are the same persons with whom Mr. Poeschel had been collaborating prior to the review.  “Intervening” review implies a separate stage of oversight.  When city staff is itself involved in the drafting process, working closely with Mr. Poeschel in the manner described in the scope of work, those same persons cannot provide intervening substantive review of the work they helped to shape.  It may be that “city staff” includes separate tiers of personnel, and that the staff personnel who review Mr. Poeschel’s work are not the same persons who assisted in preparing the work under review.  But the process described in the scope of work indicates that Mr. Poeschel will be participating in the making of at least some governmental decisions, which is all that is required to meet the Act’s definition of “consultant.”  Accordingly, from the facts now available to us, we must conclude that Mr. Poeschel will be a “consultant” to the city within the meaning of the Act, and is therefore a “public official” subject to the Act’s conflict of interest provisions.    
Question Two

Conflicts of Interest

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.” (§ 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.  To determine whether a public official has such a “conflict of interest” in a governmental decision, the FPPC has developed a standard, eight-step analysis outlined at subdivisions 1 through 8 of regulation 18700(b).  A review of this standardized analysis will assist in determining when, if at all, Mr. Poeschel may find himself faced with a conflict of interest. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Informal assistance does not provide the requestor with the immunity provided by a Commission opinion or formal written advice.  (§ 83114; regulation 18329(c)(3), copy enclosed.)  





