





September 16, 2003
Sharon D. Stuart, City Attorney

City of Lompoc

Post Office Box 8001

Lompoc, CA 93438-8001 

Re:
Your Request for Advice



Our File No.   A-03-176
Dear Ms. Stuart:


This letter is in response to your request for advice on behalf of the City of Lompoc regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Specifically, you have requested advice on behalf of Lompoc Public Works Director Larry Bean, Lompoc Mayor Dick Dewees, Councilmembers Janice Keller, DeWayne Holmdahl, Will Schuyler, and Michael Siminski, and Planning Commissioners Jack Rodenhi, Ed Shoemaker, Ralph Harman, Ann Ruhge, and Ronald Fink.  
QUESTION

Will any of the above named officials have a financial interest in decisions related to Seabreeze Estates (North or South) or the associated street extension strip based on their real property interests?

CONCLUSION


Based on the additional information you provided on August 11, 2003, it appears only the mayor owns property within 500 feet of Seabreeze Estates (North or South) or the associated street extension strip.  Since this is the case, it is presumed that the mayor’s property will be materially affected and that he has a conflict of interest.  With respect to the remaining officials, it is presumed they do not have a financial interest in the decisions concerning approval of the development of these projects.  
FACTS


Patriot Homes has applied to construct two developments on the western perimeter of the City of Lompoc.  


Seabreeze Estates/North Parcel, lying just south of the city’s wastewater treatment plant, which is currently being upgraded at a cost of over $42,000,000, is proposed for development of about 216 multi-family homes (Seabreeze North).


Seabreeze Estates/South Parcel is adjacent to a sizeable wetlands and is proposed as the future site of about 150 single-family residences (Seabreeze South). 

To assure adequate circulation for the project, a strip of land on the southern border of Seabreeze South is essential for street extension to allow adequate access to the homes by emergency vehicles.  This strip of land is not owned by the project proponent and must be acquired under eminent domain powers if a negotiated sale cannot be achieved.  

The city’s public works director is Larry Bean.  The Lompoc City Council is composed of Mayor DeWees, and Councilmembers Keller, Holmdahl, Schuyler and Siminski. Commissioners Rodenhi, Shoemaker, Harman, Ruhge and Fink sit on the Lompoc Planning Commission. 

All of these individuals reside and work more than 2,500 feet from Seabreeze North as well as Seabreeze South with the exceptions of Mayor DeWees, Councilmember Keller and Director Bean.  Each of these three individuals owns and resides in a home located between 300 and 2,500 feet from both Seabreeze North and South.  


On August 11, 2003, you faxed us additional information showing that Councilmember Keller and Director Bean do not own property within 500 feet of the sites for Seabreeze Estates (North and South) or the associated street extension strip. However, Mayor DeWees’s property is 500 feet from one of the sites.  In our August 11, 2003, telephone conversation you clarified that the measurement relating to Seabreeze South was made from the closest portion of the associated street extension strip.
ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.

Step One: Are the individuals “public officials”?
 

As mayor, public works director, city council members and planning commissioners, all of these individuals are members, officers, employees or consultants of a local government agency and, therefore, are subject to the conflict-of-interest provisions of the Act. (Section 82048; regulation 18701(a).)
 
Step Two:  Will these officials be making, participating in making, or influencing a governmental decision?

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [the official] has a financial interest.” (Section 87100; regulation 18700(b)(2).) The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions. (Regulations 18702-18702.4.)
· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) You state in the facts that the council members and the planning commissioners wish to vote on these developments.

· A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.) 
· A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)
 

If you were to make, participate in making or otherwise influence a governmental decision for purposes of the Act, the analysis would continue.

Step Three: What are the official’s possible sources of a conflict of interest?
 

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:


· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Your questions primarily concern interests in real property.  Although you mentioned both employment and real property interests in your discussion of the facts, we only have sufficient information to give you concrete advice as to real property.
  
Step Four:  Are these economic interests directly or indirectly involved in the decision?

Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision. (Regulation 18704.2(a)(1).)  Only Mayor Dewees has property that is 500 feet of the sites.  “Within 500 feet” includes property exactly 500 feet from the subject property.
  Thus, the mayor’s property is directly involved in the decision.  With respect to the remaining officials, all own residences beyond 500 feet of the sites and are indirectly involved. 


Steps Five and Six:  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon these officials’ economic interests will meet this materiality standard?


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material. (Regulation 18700(a).) Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision. 
Materiality

Since the mayor’s real property is directly involved in the governmental decision, regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property which is presumed to be material. This presumption may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.


In contrast, under the Commission’s regulations, it is presumed that governmental decisions will not have a reasonably foreseeable material financial effect upon indirectly involved real property interests. (Regulations 18705.2(b)(1) and (b)(2).) This presumption may be rebutted by utilizing specific circumstances described in the Commission’s regulations or other proof. (Regulations 18705.2(b)(1)(A)-(C), and 18705.2(b)(2)(A)-(E).)  This standard applies to all the other officials.
 
Reasonably Foreseeable


An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur. (Regulation 18706(a).) A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility. (In re Thorner (1975) 1 FPPC Ops. 198.)  


We cannot make the necessarily factual determination regarding the presumptions and foreseeability. The officials must apply the above factors based on the facts and circumstances pertaining to their own economic interests. 
 Steps Seven  and Eight: Exceptions.
 

An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception. This exception applies when the financial effect of a decision upon a public official’s economic interests is indistinguishable from the effect of the decision on a significant segment of the public generally. (Section 87103; regulation 18707(a).) Under this two-pronged exception, if a “significant segment” of the jurisdiction or the official’s election district is affected by the governmental decision in “substantially the same manner” as it would affect the public official, the public official may participate in the decision.  We do not have facts regarding the segment of the jurisdiction that is substantially similarly affected as the officials in question, thus we cannot apply this analysis.  We do enclose regulation 18707.1 for your information.
 

The eighth step of the Commission’s standard conflict-of-interest analysis is the “legally required participation” exception. This is an exception that typically applies when an agency is unable to assemble a quorum of its members without the participation of an official who has a conflict of interest. You have not provided any facts suggesting that this exception applies.
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If you have any other questions regarding this matter, please contact me at (916) 322-5660.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Should you have questions about potential financial effects on employers and other business interests, you should write for further advice.


	�  “Within” is defined as “Inclusive of territory. Not going beyond or exceeding the limits prescribed.”  (Ballentine’s Law Dictionary (1969) Lexis Law Publishing, A Division Of Reed Elsevier, Plc.) 








