





November 7, 2003
Kathryn Lyddan, Executive Director
Brentwood Agricultural Land Trust

104 Oak Street

Brentwood, CA 94513-1396

Re:
Your Request for Advice


Our File No.  A-03-182
Dear Ms. Lyddan:


This letter is in response to your request for advice on behalf of the Brentwood Agricultural Land Trust and Tom Bloomfield, regarding the conflict of interest and conflict of interest code provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. Are the members of the Brentwood Agricultural Land Trust Board of Directors and its executive director subject to the requirements of the Act?

2. If the Brentwood Agricultural Land Trust is subject to the Act, is it required to adopt and implement its own conflict of interest code, or should it comply with the conflict of interest code of another agency?

3. If the Brentwood Agricultural Land Trust is subject to the Act and should comply under the conflict of interest code of another agency, what public agency is its appropriate filing officer?

4. If the Brentwood Agricultural Land Trust is subject to the Act, does the consulting and farm work done by Boardmember Tom Bloomfield for the property owner with whom the trust is currently negotiating for a conservation easement give rise to a conflict of interest under the Act that would preclude Mr. Bloomfield from participating in board discussions and decisions pertaining to a conservation easement on the property?
CONCLUSIONS
1. In the Siegel opinion, the Commission set forth four criteria to consider in determining whether an entity should be considered a “local government agency” subject to the Act.  Applying these criteria below, we find that the Brentwood Agricultural Trust meets all four criteria and, therefore, conclude that it is a local government agency under section 82041.

2.
Because we have concluded that the Brentwood Agricultural Land Trust is a local government agency subject to the Act, it is required to adopt a conflict of interest code or to be covered by the code of another agency.  Since it covers more than one jurisdiction (both the City of Brentwood and part of Contra Costa County), the code reviewing body for the trust is the board of supervisors.  The board of supervisors must make the ultimate determination as to whether the Brentwood Agricultural Land Trust must adopt its own conflict of interest code or be subsumed within the county’s code
3.
Pursuant to section 87500(o), BALT’s board of directors and its executive director would file with the agency or with the code reviewing body, as provided by the board of supervisors, the code reviewing body.
4.
Yes.  Because the property owner is a source of income equal to or more than $500 to Mr. Bloomfield within 12 months of a governmental decision that directly involves the property owner, Mr. Bloomfield has a conflict of interest and may not participate in the decision.

FACTS


On August 28, 2001, a task force formed by the City of Brentwood issued the Agricultural Enterprise Program Final Report.  The report recommended certain steps that the city could take to preserve agricultural land and promote agricultural enterprise in and around the city.  On the same date, the Brentwood City Council adopted Ordinance No. 683 implementing the Agricultural Enterprise Program described in the report and adding certain provisions to the city’s municipal code.  Pursuant to the ordinance, developers submitting subdivision applications for discretionary land use entitlements from the city must provide agricultural land mitigation by either:  (i) granting a farmland conservation easement to a qualifying entity on a one to one land area ratio, or (ii) paying an in lieu fee to fund the purchase of such an easement.  The ordinance also provides that a local land trust should be formed to acquire and hold such agricultural conservation easements.

On October 24, 2002, the Brentwood Agricultural Land Trust (“BALT”) was formed pursuant to the Nonprofit Public Benefit Corporation Law of California.  The Articles of Incorporation were signed by the board of directors.  The bylaws of BALT provide that BALT shall implement the Agricultural Enterprise Program described in the ordinance and work to preserve agricultural land in the city and east Contra Costa County.  BALT is actively seeking to acquire agricultural conservation easements in east Contra Costa County.  An agricultural conservation easement is a real property interest recorded against farmland that limits the land to agricultural uses in perpetuity.  In exchange for granting a conservation easement to BALT, a property owner can receive compensation for the development value of the land and significant tax benefits.  It is anticipated that BALT will accept donated conservation easements and purchase easements from property owners.  The purchase of conservation easements will be funded through the mitigation fees levied by the city as well as state Department of Conservation and federal matching funds.

Composition of the BALT Board of Directors.  The report recommends a method for appointing the BALT Board of Directors, and that recommendation is reflected in the bylaws of BALT.  Pursuant to Section 3 of the bylaws, BALT has a seven-member board of directors.  Three of the directors are appointed by the city, three of the directors are appointed by the East Contra Costa Irrigation District (“ECCID”) and one director is appointed by the other six.  ECCID is a California public agency established pursuant to the Irrigation District Law of the California Water Code. 
  The geographical jurisdiction of ECCID is greater than the city but within Contra Costa County.  ECCID files the Form 700 of its employees and board of directors with the county.


Executive Director of BALT.  In June 2003, BALT hired an executive director to work eighty hours a month.  While BALT has its own post office box and pays the city for any city services it uses, the executive director currently has an office in the community development department of the city.


In a telephone conversation on October 21, 2003, with Commission staff, you explained the following:  the city does not charge BALT for rent on the office space it occupies, and the city purchased BALT’s telephone and computer system.  The city’s Ordinance No. 683 provides that of the $5,500 per acre agricultural mitigation fee levied by the city on developers, 20% of those funds may be used for BALT’s administrative costs.  The city holds the mitigation fees collected in two separate bank accounts, one for conservation easements and one for BALT’s administrative expenses.  Once each quarter, BALT submits a check request to the city for one-fourth of BALT’s annual operating expenses.  BALT’s annual budget is approved by both the BALT Board of Directors and by the city council.  Although no conservation easements have yet been purchased by BALT, it is anticipated that when such purchases are made by the board, the item will be placed on the city council agenda to approve the release of the funds from the mitigation fee account to complete the purchase.


You also confirmed that BALT complies with the open meeting provisions of the Brown Act.


Potential Conflict of Interest.  In the spring of 2003, BALT began negotiations with a local property owner interested in recording an agricultural conservation easement on his property.  Twenty-five acres of the eighty-acre property is cultivated in grapes. The property owner has told the BALT Board of Directors that he plans to spend some of the moneys he obtains from the sale of the conservation easement to plant grapes on some or all of the remaining 55 acres of the property.  However, it is not anticipated that BALT will condition the purchase of the conservation easement on any particular use of the purchase price by the property owner.  Assuming that the negotiations between BALT and the property owner continue successfully, it is likely that it will take six to twelve months before the conservation easement can be recorded against the property.


One of the members of the BALT Board of Directors, whom you identified to Commission staff as Tom Bloomfield, is a commercial grape property owner.  He has provided consulting and grape farming services to the property owner regarding the cultivation of the property.  Mr. Bloomfield has received income in excess of $500 within the past twelve months from the property owner as compensation for rendering such consulting and farming services. 
ANALYSIS

Question 1.
Are the members of the Brentwood Agricultural Land Trust Board of Directors and its executive director subject to the requirements of the Act?
A.  Applicable Law.
A “local government agency” is defined in the Act as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.) 


The inquiry here is whether BALT is a local government agency.  The Commission used a four-part factual test to distinguish governmental from non-governmental entities in In re Siegel (1977) 3 FPPC Ops. 62.  In the Siegel opinion, the Commission was faced with the question of whether the Pico Rivera Water Development Corporation, a nonprofit corporation, should be considered a local government entity.  The Pico Rivera Water Development Corporation was a nonprofit corporation that was founded to acquire, maintain, and operate a water system. 

To determine whether the Pico Rivera Water Development Corporation was a governmental entity, the Commission considered four questions:

(1)  Whether the impetus for formation of the entity originated with a government agency;

(2)  Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

(3)  Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

(4)  Whether the entity is treated as a public entity by other statutory provisions.  
The Commission found that the city council was directly involved in the formation of the water development corporation, and that the city council had the right to disapprove the name of anyone submitted to serve on the board.  With respect to funding, it found that the city was required to pay rent to the corporation until the bonds were retired, even if receipts from the operation of the water system were not sufficient to meet these costs – in essence, guaranteeing the bonds of the corporation.  More evidence that the corporation was fulfilling a public function was the fact that the water system would be operated solely by city employees.  Further, the Commission considered it significant that the acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities.  Finally, the corporation’s bonds enjoyed the same legal status as those issued by a public body under California’s tax and securities laws. 

One year later, the Commission used the same analytical approach to determine that the Bakersfield Downtown Business Association and Chamber of Commerce were not “city agencies” that were required to adopt a conflict of interest code.  (In re Leach (1978) 4 FPPC Ops. 48.)  In Leach, the Commission found that the primary purpose of the Downtown Business Association and the Chamber of Commerce was nongovernmental in character.  The Commission stated that “[a]lthough it is true that both the Association and the Chamber perform certain functions for the City which presumably are beneficial to the public, we do not think that these activities raise otherwise private entities to the level of public agencies.”  (In re Leach, supra.)

The Siegel and Leach opinions both dealt with determining whether local entities were public (governmental) or private (non-governmental) in character.  In the Vonk opinion, the Commission was faced with a different question – did the Act’s conflict of interest code provisions apply to a statewide agency that was created by the Legislature, but which functioned similar to a private insurance company?  The Vonk opinion addressed whether the State Compensation Insurance Fund was an “agency” required to adopt a conflict of interest code under section 87300 of the Act.  

Despite the fact that the State Compensation Insurance Fund’s functions were similar to that of a private workers’ compensation insurance company, the Commission concluded that the Fund was a state agency required to adopt a conflict of interest code.  The Vonk Opinion stated:
“In Siegel and Leach we did isolate a number of specific criteria which we thought helpful to determine whether ostensibly private entities were truly public in nature.  

“These criteria, however, were not intended to be viewed as constituting a litmus test for determining whether an entity is public for purposes of the Political Reform Act.  Indeed, it seems to us that criteria necessary to determine when private entities become so suffused with attributes of sovereignty as to be considered public in nature, are simply not necessary to determine whether an entity specifically authorized by the state constitution is a public agency.  In the case of the Fund, we believe its constitutional provenance makes it absolutely plain that the Fund is public in nature.”  (underlining in original)(In re Vonk (1981) 6 FPPC Opinions 1.)      
B.  Application of the Siegel Criteria.
Following these Commission opinions, we apply the Siegel test to the facts you have provided to determine whether BALT should be considered a “local government agency” under the Act.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Irrigation districts are state agencies pursuant to Water Code § 20570, but are treated as local government agencies for purposes of the Act.  (See Francis Advice Letter, No. A-00-231.)  Because the ECCID covers only one county, the board of supervisors is its code reviewing body.  (Section 82011(b).)





