October 31, 2003
Karl H. Berger, City Attorney
City of Santa Paula

Office of the City Attorney

P.O. Box 569

Santa Paula, CA 93061

Re:
Your Request for Advice



Our File No. A-03-191
Dear Mr. Berger:


This letter is in response to your request for advice on behalf of City of Santa Paula Mayor John Procter, Vice Mayor Gabino Aguirre, and Councilmembers Rick Cook, Mary-Ann Krause and Ray Luna regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter should not be construed as advice on any decisions of the Santa Paula City Council that may have already taken place.  Our advice is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 
QUESTIONS

1.  Do Mayor Procter, Vice Mayor Aguirre, or Councilmembers Cook, Krause or Luna, have conflicts of interest prohibiting their making, participating in making, or influencing decisions concerning a proposed amendment to the city’s general plan, a pre-annexation agreement, and a reimbursement agreement, (collectively, “decisions”) pertaining to the proposed development of Fagan Canyon?


2. If one or more of these officials has a conflict of interest, would the “public generally” or “legally required participation”
 exceptions permit his or her involvement in these decisions?
CONCLUSIONS

1.  Conflict of Interest


Mayor Procter:  Mayor Procter’s principal residence is located within 500 feet of the proposed boundaries of the Fagan Canyon Project.  It is presumed under the Commission’s regulations, therefore, that these decisions will have a reasonably foreseeable material financial effect upon his real property.  For this reason he has a conflict of interest concerning these decisions.


Vice Mayor Aguirre:  Vice Mayor Aguirre’s principal residence is located within 500 feet of the proposed boundaries of the Fagan Canyon Project.  It is presumed under the Commission’s regulations, therefore, that these decisions will have a reasonably foreseeable material financial effect upon his real property.  For this reason he has a conflict of interest concerning these decisions.

Councilmember Cook:  Councilmember Cook’s principal residence is located more than 500 feet from the proposed boundaries of the Fagan Canyon Project.  It is presumed under the Commission’s regulations, therefore, that these decisions will not have a reasonably foreseeable material financial effect on the council member’s economic interest in his principal residence.  As long as this presumption is not rebutted, he will not have a conflict of interest concerning these decisions, based on his principal residence.     

However, the purchaser of Councilmember Cook’s former residence is a source of income to him, and for that reason also numbers among his economic interests.  Since this purchaser is not the initiator, a named party in, or otherwise the subject of, the proceedings in which these decisions will be made, Councilmember Cook will have a conflict of interest on this basis only if these decisions will affect the purchaser’s assets or liabilities (other than real property) by $1,000 or more, or affects the purchaser’s interest in real property in a manner considered material under regulation 18705.2(b).


 Councilmember Krause:  Councilmember Krause’s principal residence is located more than 500 feet from the proposed boundaries of the Fagan Canyon Project.  It is presumed under the Commission’s regulations that these decisions will not have a reasonably foreseeable material financial effect on the council member’s economic interest in her principal residence.  As long as this presumption is not rebutted, she will not have a conflict of interest disqualifying her from participating in these decisions. 

Councilmember Luna: Councilmember Luna’s principal residence is located more than 500 feet from the proposed boundaries of the Fagan Canyon Project.  It is presumed under the Commission’s regulations that these decisions will not have a reasonably foreseeable material financial effect on the council member’s economic interest in his principal residence.  As long as this presumption is not rebutted, he will not have a conflict of interest disqualifying him from participating in these decisions.

2.  Exceptions

Public Generally:  Although the information you provide indicates that these decisions will affect a significant segment of the public generally, this information is not sufficient to show that Mayor Procter and Vice Mayor Aguirre will be affected in a manner that is substantially similar to the effect upon this significant segment of the public.  Critical to this showing would be an assessment of the financial consequences to affected homeowners of the increased traffic that will result from the Fagan Canyon Project.  There may be other effects that should also be considered (such as effects on property assessments and millage rates, and changes in real estate valuations).  Ultimately, this is a question of fact for the public officials to decide and not the Commission.  

Legally Required Participation:  Since a quorum of the city council does not have a disqualifying conflict of interest and may participate in these decisions, the participation of Mayor Procter and Vice Mayor Aguirre is not legally required.  This presumes that under local ordinance or other applicable law these decisions may be made by a three-member vote of the city council and that the presumption applicable to these three members’ economic interests in their principal residences is not rebutted under their further evaluation of the facts.

FACTS


The City of Santa Paula is a general law city with a city manager form of government, including a five-member city council and a seven-member planning commission.  Santa Paula’s jurisdictional boundaries encompass approximately 4.4 square miles (an area of approximately 2,908 acres), subdivided into 6,833 parcels of real estate owned by a total of 6,142 property owners.  There are 3,643 owner-occupied residential units located in the city.  Santa Paula has a population of 28,598 individuals, averaging 3.49 individuals per household.    

Highway 126, which bisects the city proximate to its southern boundary, is the only regional transportation route into or out of Santa Paula.  Santa Paula’s commercial center is roughly parallel to, and several blocks north of, Highway 126.  Access by city residents to Santa Paula’s commercial center and to Highway 126 is gained through seven major traffic corridors:  Ojai Rd./Highway 150,  10th St./Highway 150, Palm Ave., Peck Rd., Santa Paula St., Main St., and Harvard Blvd./Telegraph Rd.

A developer is proposing to develop an area of approximately 2,000 acres situated immediately adjacent to Santa Paula’s northern boundary (the “Fagan Canyon Project” or “Project”).  Fagan Canyon is currently undeveloped, mountainous terrain.  Due to this topography, development within the overall project area can only occur within a limited area, generally adjacent to Santa Paula’s existing boundaries.  City records show that there are 416 parcels of city real estate located within 500 feet of the boundaries of this project.  These records also show that 283 property owners (approximately 4.6% of the city’s total number of property owners) reside within 500 feet of the proposed boundaries of the Fagan Canyon Project.  This project consists of between 1,350 and 2,500 residential dwelling units, parks, recreational areas, and other public and private improvements.  The developer proposes that the city annex Fagan Canyon, which would increase the city’s area by approximately 75% and, if all 2,500 residential dwelling units are built, increase the city’s population by up to 10,000 individuals (a 35% population increase).  

  The city’s commuting traffic and traffic from outlaying areas to the city’s center presently travels through one or more of seven existing traffic corridors.  The Fagan Canyon Project would not lead to a re-location of any of these corridors.  Instead, although the topography  limits ingress to and egress from Fagan Canyon to four access points, the traffic generated by the Project’s residents will flow through one or more of the city’s existing seven traffic corridors.  It is expected that the increased traffic flow through some of these corridors will be substantial (as much as 30% on one corridor and 52% on another).  City traffic engineers have projected traffic flows from the Project and regardless of whether 1,350 or 2,500 homes are built, conclude that it is probable that all of the city’s residents will be affected in their vehicular travel, regardless of their distance from the Project boundaries.   

According to the city’s studies, 234 property owners live within 500 feet of both the Project boundaries and one of these traffic corridors.  An additional 1,690 property owners live within 500 feet of these traffic corridors.  Based upon these numbers, 27.5% of the city’s property owners live within 500 feet of these seven traffic corridors and 32.1% live within 500 feet of one of the traffic corridors or the Project boundaries.  Councilmember Krause and Luna each live within 500 feet of one of these traffic corridors.  Each of the council members, including Mayor Procter and Vice Mayor Aguirre, would need to use at least one of the traffic corridors in order to travel from his/her principal residence to other parts of the city, and/or to enter or leave the city through Highway 126.

 
Numerous governmental approvals will be required in order to develop the Fagan Canyon Project.  The developer will need to obtain from the city: an amendment to the city’s general plan, approval of a pre-annexation agreement, approval of a specific plan, certification of a final environmental impact report, zoning changes, approval of a development agreement, and approval of a reimbursement agreement.  In addition, a petition for annexation and application to the Local Area Formation Commission to annex Fagan Canyon will have to be approved.  The city must also approve cancellation of Williamson Act agricultural contracts and grant tentative map approvals under the Subdivisions Map Act.  Both the city planning commission and city council must consider these matters.    

At present, the developer has only filed for city approval of a general plan amendment, the pre-annexation agreement, and the reimbursement agreement.  These two agreements, if approved by the city, would establish procedures for further planning of the Project and create a mechanism to reimburse the city for its related planning costs.  The general plan amendment is to increase the number of homes potentially permitted in development of Fagan Canyon from the presently authorized number of 455 to the developer’s planned number, which is 2,500.



Mayor Procter’s principal residence is residential real property owned by an irrevocable living trust, in which he has a 1/8th interest.  He pays no rent in connection with his occupancy of this property, although the fair market rental value may be close to $2,000 per month.  Vice Mayor Aguirre’s owns his principal residence, which has a fair market value that exceeds $2,000.  This property is located within 500 feet of the boundaries of the Fagan Canyon Project.   Recently, Councilmember Cook purchased residential real property which is now his principal residence.  This property has a fair market value that is more than $2,000 and is located more than 500 feet from the Project boundaries.  His prior residence was located within 500 feet of the Project boundaries.  This prior residence was recently sold and Councilmember Cook’s proceeds from that sale exceeded $500.  Councilmembers Krause and Luna each own homes that are located more than 500 feet from the Project boundaries. Each of their homes is valued in excess of $2,000.
ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may exist whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

1. & 2.  Are the named individuals public officials who will make, participate in making, or influence a governmental decision?


The conflict-of-interest prohibitions only apply to public officials.  As you correctly note in your request, the named individuals are public officials (section 82048; regulation 18701(a)) and as a city council member,
 unless disqualified under the conflict-of-interest provisions of the Act, each will make, participate in making, and influence governmental decisions, including decisions that concern amending the city’s general plan, and the two proposed agreements submitted by the Fagan Canyon Project’s developer.

3.  What are these officials’ economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, inclusive. Under the facts you provide, the specific economic interests
  applicable to these public officials are as follows:


Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)  An indirect investment or interest in real property means, among other things, any real property owned by any business entity or trust in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 82033.) An interest in real property includes leaseholds (other than a periodic tenancy of one month or less), when the property is both located within the jurisdiction and has a fair market value of $2,000 or more.  (Section 82033; regulation 18233.) 

Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3.)  Income, for this purpose, includes a pro rata share of the income of any business entity or trust in which the individual (or his or her spouse) owns directly, indirectly, or beneficially, a 10-percent or greater interest.  (Section 82030(a).)


Mayor Procter:  Mayor Procter does not own the property which comprises his principal residence.  Instead, he occupies the property rent-free as a 1/8th interest holder in the trust which owns this property.
  The fair market value of his right to occupy the premises, you indicate, may be close to $2,000 per month.  Although he does not pay rent, since he has occupied this property for more than one month, the fair market value of leasehold over the period of his occupancy equals, or is greater than, $2,000.  His leasehold interest in this property is an economic interest to him.     

  
Under certain circumstances the property, income, and investments of a trust may also be considered among a public official’s economic interests.  Regulation 18234 describes these circumstances as follows: 


“(a)  An official has an economic interest in the pro rata share of the interests in real property, sources of income, and investments of a trust in which the official has a direct, indirect, or beneficial interest of 10 percent or greater.” 


However, even when the official’s interest in a trust is 10 percent or greater, regulation 18234 limits the circumstances under which the beneficiary of a trust will be considered to have an economic interest in his pro rata share of the trust’s real property, investments and in sources of income to the trust.  (Sullivan Advice Letter, No. A-95-234.)  The relevant potential limitation under the facts you provide is found in subdivision 18234(c)(2) -- the official is:

          “(2) A beneficiary and:   

(A) Presently receives income; or

(B) Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable, unless one of the following applies:

(i) Powers exist to consume, invade, or appoint the principal for the benefit of beneficiaries other than the official and such powers are not limited by an ascertainable standard relating to the health, education, support, or maintenance of the beneficiaries; or

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Although your request questioned applicability of the “rule of necessity,” a common law doctrine, we assume that you are inquiring about the “legally required participation” exception, which is an exception under the Act that is generally similar to this common law rule. 


	�  In addition, Mayor Procter’s 1/8th interest in the trust which owns his principal residence may result in his having an economic interest in any other real property owned by the trust and in sources of income to the trust.  If such is the case, the project’s reasonably foreseeable financial effects upon these interests, if deemed material, may present a further conflict of interest.  This is a fact-dependent analysis and your information contains no facts allowing us to make this determination. 


	�  Regulation 18705.2(b) provides the materiality standard applicable to a public official’s economic interest in real property that is indirectly involved in the governmental decisions. 


	�  Although not explicitly stated, the information you provide suggests that Santa Paula’s mayor and vice mayor are also voting members of the city council. 


�  If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).  Since these officials are either members of the city planning commission or city council (which are positions enumerated in section 87200), these requirements apply to them.  





� In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulations 18703.5 and 18705.5.)  


 


	�  Presumably, his rent-free occupancy of this property arises as a form of distribution to Mayor Procter as a beneficiary under the trust. 





