





September 22, 2003
Roy A. Hanley, City Attorney
City of Atascadero

Municipal Advocates Group, LLP

1104-B Vine Street

Paso Robles, CA 93446

Re:
Your Request for Advice


Our File No.  A-03-196
Dear Mr. Hanley:


This letter is in response to your request for advice on behalf of City of Atascadero Councilmember Jerry L. Clay, Sr., regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

Does Councilmember Clay have a conflict of interest prohibiting his involvement in decisions before the Atascadero City Council regarding the location of a proposed shelter for the homeless?
CONCLUSION


No.  Barring evidence to the contrary, the decision regarding where to locate the proposed homeless shelter does not appear to have a reasonably foreseeable material financial effect on Councilmember Clay’s economic interest in an apartment complex.  So long as this is the case, Councilmember Clay will not have a disqualifying conflict of interest and may participate in these decisions. 
FACTS


Within the last year, churches and other religious organizations (“religious organizations”) in the City of Atascadero (the “City”) began a program to provide services for the homeless which consist of a rotating location for temporary nighttime stays in the religious organizations themselves, a lunch program, a motel voucher program and a pantry program.  The current location of the temporary program for nighttime stays is at a church located within 500 feet of an apartment complex owned by Councilmember Clay.  This location has been in use for at least six months, and there are no announced plans for the next rotation.  The current plan set by the religious organizations is for the feeding and screening programs to remain at this location even when the location for the nighttime stay is rotated to another location.  This particular church may also remain as a site to house the overflow for the nighttime stay program.  Decisions regarding this rotating shelter program are made entirely by the participating religious organizations and not by the City.

The City is considering creating a permanent shelter for the homeless and is preparing for an upcoming decision on where the shelter would be located.  Whatever decision is made, the shelter will not be located within 500 feet of the apartment complex.  You believe that even if a permanent location for a homeless shelter is selected by the City, the temporary program sponsored by the religious organizations will not be discontinued. 
ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Determining whether a conflict of interest exists under section 87100 requires analysis using the following steps: 


Steps 1 and 2.  Is Mr. Clay a “public official” and will he be making, 
participating in making, or influencing a governmental decision? 

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  As a member of the Atascadero City Council, Mr. Clay is a “public official” for purposes of the Act (see sections 82041, 82048), and the conflict-of-interest rules apply to him.  Moreover, Councilmember Clay, when acting within the authority of his position as a member of the Atascadero City Council, by voting to locate a proposed homeless shelter, qualifies as “making a governmental decision” as defined in the Act.
  The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (Section 87100.)  Section 87103 states that a public official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official's economic interests.  


Step 3.  What are Mr. Clay’s economic interests -- the possible 
sources of a 
financial conflict of interest?

The next step in the Act’s standard conflicts-of-interest analysis is identification of Mr. Clay’s economic interests potentially affected by this decision.  The economic interests that might give rise to a conflict of interest are defined in section 87103 and regulations 18703-18703.5.  Based on the facts in your letter, the specific economic interest
 that applies to Mr. Clay regarding this decision is his interest in an apartment complex.  

Real Property


A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); regulation 18703.2.)  Presumably, Mr. Clay’s interest in the apartment complex has a fair market value of $2,000 or more.  Accordingly, it is an economic interest to him.

Tenants as Sources of Income


In addition, a public official has an economic interest in sources of income aggregating $500 or more in value provided or promised to, or received by, the public official within 12 months prior to the time when a decision is made.  (Section 87103(c); regulation 18703.3).  Assuming that the apartment complex houses tenants who have paid $500 or more in income to Mr. Clay over the 12-month period prior to the decision, those tenants will be included among Mr. Clay’s economic interests.
Steps 4, 5, and 6.  Is Mr. Clay’s economic interest directly or indirectly involved in the governmental decision?  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon Mr. Clay’s economic interest will meet this materiality standard?

Once an official identifies an economic interest, the next step is to determine whether it is “reasonably foreseeable” that the decision in question will have a “material financial effect” on that interest.  First, the official must decide whether the economic interest is directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).)  The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision at issue. (Regulation 18700(b)(6).)

Real Property


The appropriate standard for determining direct or indirect involvement of Mr. Clay’s interest in real property is found in regulation 18704.2(a).  Real property in which a public official has an economic interest is directly involved in a governmental decision if, among other situations:

“The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.”  
(Regulation 18704.2(a)(1), copy enclosed.)


Because the apartment complex owned by Mr. Clay is located beyond the 500 foot limit of the proposed site for the homeless shelter, the property is presumed to be indirectly involved in the decision. 

Tenants as Sources of Income


A person, including a business entity or individual, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent initiates a proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of a proceeding before the official or the official's agency.  (Regulation 18704.1(a)(1) - (a)(2).)  A source of income is the subject of a proceeding concerning a decision before the official or the official’s agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity or source of income.  (Regulation 18704.1(a)(2).)  When a business entity or source of income that is an economic interest to a public official is not directly involved in a governmental decision, it is deemed to be indirectly involved.  (Regulation 18704.1(b).)


Under the facts you provide, it appears that Mr. Clay’s tenants are, at most, indirectly involved in governmental decisions concerning the proposed location of the homeless shelter.  Nothing in your facts indicates that any tenant initiated, is a named party in, or is a subject of, the upcoming city council decision.

Tenants as Sources of Income


When a source of income who is an individual
 is indirectly involved in a governmental decision, the individual will be materially affected by the decision if, among other things, the decision will affect the individual’s income, investments, assets or liabilities (other than real property) by $1,000 or more.  (Regulation 18705.3(b)(3).)  We have no facts to indicate that Mr. Clay’s tenants will be affected in any way, so our analysis stops here with regard to these possible sources of income to Mr. Clay.

Real Property


When real property is indirectly involved in a governmental decision, the effect of the decision on that property is presumed not to be material and the public official will therefore have no conflict of interest in participating in the decision.  (Regulations 18704.2(c)(2); 18705.2(b).)  However, this presumption may be rebutted:
“…by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:
(A) The development potential or income producing potential of the real property in which the official has an economic interest;
(B) The use of the real property in which the official has an economic interest;
(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.” (Regulation 18705.2(b).)

In addition, as mentioned above, before a public official has a conflict of interest under section 87100, it must be shown that it is reasonably foreseeable that the governmental decision in which he or she is participating will have the requisite material financial effect on the official’s economic interest.  Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Your account of the facts does not indicate the presence of any proof of the existence of circumstances that might rebut the presumption of non-materiality.  Although the existence of services providing amenities to the homeless in a neighborhood may possibly affect such characteristics of the neighborhood as “intensity of use” among other things, in our conversation, you stated that the religious organizations have not indicated they would discontinue their policy of providing services for the homeless once the shelter is built.  Although there is a possibility that once a permanent shelter is built, the homeless will cease to avail themselves of the church facilities, there appears to be no evidence that this will occur.  Thus, barring facts to the contrary proving that the effects of the decision in question will have a material financial effect on Mr. Clay’s investment in the apartment complex, we conclude that it appears that Mr. Clay does not have a conflict of interest in the decision to locate the proposed homeless shelter.  However, since this is a question of fact, ultimately it is for Mr. Clay to decide and not us; the Commission is not a finder of fact when it offers advice.  (In re Oglesby (1975) 1 FPPC Ops. 71; section 83114.) 

Appraisals: A public official may seek third-party assistance, such as a real estate appraisal, to help decide whether the presumption holds true and that a decision will or will not have a reasonably foreseeable material financial effect on his or her property.  We have advised in the context of both directly and indirectly involved real property that an appraisal conducted by a disinterested and otherwise qualified real estate professional, which is based upon an accurate understanding of the underlying facts, and also considers the factors listed in regulation 18705.2(b)(1)(A)-(C), will generally be considered as a good faith effort by a public official to assess the financial effect of a decision on his or her property. (For appraisals regarding indirectly involved real property, see Perkins Advice Letter, No. A-99-024, copy enclosed.) 

A public official may not simply rely, however, on a third-party appraisal without further inquiry into whether the person conducting the appraisal is qualified to do so, whether the appraisal considered all of the appropriate factors described in our regulations, and whether the conclusion reached by the appraiser is objectively defensible (i.e., based on a full and accurate assessment of the underlying facts).  (O'Harra Advice Letter, A-00-174.)  When these criteria are met, a public official may rely on a third-party appraisal.
�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





	�  The facts of this letter are from your request for advice dated August 22, 2003, and our telephone conversation on August 28, 2003.





	�  If a public official is enumerated in section 87200 (87200 filer) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must:  (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest as discussed in regulation 18702.5(b)(1)(B) on the record of the meeting; (2) recuse himself or herself, and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5 (see enclosed), subdivisions (c) and (d) apply. (Section 87105.)  Since members of city councils are enumerated in section 87200, these requirements apply to Councilmember Clay.





	�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)





	�  Nothing in the facts you present indicates that any business entities are tenants of Mr. Clay’s apartment complex.





