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RESCINDED IN PART:  The advice contained in this letter regarding how to determine when an electronic contribution is received was revised by amendments to regulation 18421.1.  These amendments, adopted in August of 2004, changed the date an electronic contribution is received to when the candidate or committee obtains possession or has control of the payment information or the funds, whichever is earlier.  Also see regulation 18401 for an outline of electronic recordkeeping requirements also adopted in August of 2004.






September 10, 2003

Colleen C. McAndrews

Bell, McAndrews, Hiltachk & Davidian, LLP

455 Capitol Mall, Suite 801
Sacramento, CA  95814
Re:
Your Request for Advice


Our File No. A-03-197

Dear Ms. McAndrews:


You have requested advice on behalf of Californians for Schwarzenegger and Arnold Schwarzenegger’s Total Recall Committee, Vote Yes to Recall Gray Davis, regarding the campaign provisions of the Political Reform Act (the “Act”).
  Please note that nothing in this letter should be construed to evaluate any conduct that may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1. Do electronic contributor records collected by Calnet Business Bank on behalf of Californians for Schwarzenegger and Arnold Schwarzenegger’s Total Recall Committee, Vote Yes to Recall Gray Davis (the “committees”) meet the recordkeeping requirements of the Act?

2. Will the committees comply with the recordkeeping requirements of the Act if bank and contributor records are provided to and maintained by the committees on CD-ROM?

CONCLUSIONS

1.  and 2.  Yes.  The electronic records described in your letter and discussed below appear to meet the Act’s recordkeeping requirements.
FACTS

The committees have opened campaign bank accounts with Calnet Business Bank (the “bank”).  The bank has been in existence for approximately one and one-half years.  Its business model places an emphasis on being technologically advanced.  To that end, the bank uses processes for collecting contributions that utilize electronic means for data collection and storage.  The bank is directly receiving contributions on behalf of the committees and will provide source documentation to the committees using the following methods:

1. Contributions made by credit card and electronic checks via the Internet
Contributions to the committees are being made over the Internet using either credit cards or electronic checks.  The contributor must input name, address, occupation, employer, telephone number, email address, and the amount of the contribution before the contribution can be accepted and processed.  The bank validates all of the credit card information against the data entered by the contributor and if it matches, the bank approves the contribution.

If the contribution is accepted, the transaction is marked with the date of receipt and assigned a unique transaction number traceable back to the contributor’s bank.  The contribution information then appears on the bank’s secure website, viewable only by select committee staff.  The data will be transferred to a CD-ROM and maintained by the committees.

2. Contributions made by credit card via fax
Contributors may make contributions by credit card by completing a donor form and faxing it directly to the bank.  The bank receives the fax using a line dedicated solely to the committees and enters the transaction on the date of receipt.  The contribution information is processed and posted to the secure website in the same manner as contributions made via the Internet.  No contributions will be accepted with missing donor information.  The bank will send the committees copies of the faxes either on paper or on a CD-ROM.

3. Contributions made by check via mail and Federal Express
The bank maintains a secure post office box for the committees.  Contributors may mail contributions directly to this box or may send contributions directly to the bank via Federal Express.  The bank receives the checks, and will accept them if the donors have properly completed a response device that asks for the required donor information.  The bank will provide the committees copies of the checks and response devices on paper or on a CD-ROM containing images of the checks.

All of the data collected by the bank that is required to be disclosed on the committees’ campaign reports will be uploaded to the committees’ reporting software in order to produce the campaign reports.
ANALYSIS

Section 84104 contains the Act’s recordkeeping requirements:  

“It shall be the duty of each candidate, treasurer and elected officer to maintain such detailed accounts, records, bills and receipts that are necessary to prepare campaign statements and to comply with the provisions of this chapter.  The detailed accounts, records, bills and receipts that are maintained shall be retained by the filer for a period specified by the Commission … .”

Regulation 18401 (copy enclosed) sets forth the records that committees must maintain for contributions.

Contributions under $25.  Candidates and treasurers must keep a list of the dates and daily totals of contributions received under $25.  The original source documentation for these contributions consists of bank statements, check registers, bank or passbooks, and any other records reflecting a continuous computation of campaign account balances.  (Regulation 18401(a)(1).)

Contributions of $25 or more but less than $100.  In addition to the daily totals required for contributions under $25, for contributions of $25 or more but less than $100, candidates and treasurers must keep records of the date of each contribution, the amount, and the full name and street address of the contributor.  The records must also contain the cumulative amount received from the contributor and specify whether the contribution is monetary or nonmonetary.  (Regulation 18401(a)(2).)
The original source documentation for these contributions includes bank statements, check registers and passbooks, discussed above, and copies of contributor’s checks, cashier’s checks, money orders, wire transfers, deposits or duplicate deposit slips, and any other documents reflecting all items deposited and all deposits made to any campaign bank account.  Source documentation includes contributor cards, letters of transmittal and notices received from contributors.  (Regulation 18401(a)(2)(B).)
Contributions of $100 or more.  For these contributions, candidates and treasurers must maintain all of the information required for contributions above $25, but less than $100, and in addition, must include the occupation and employer of any contributor (or if the contributor is self-employed, the name of the principal place of business of the contributor).  (Regulation 18401(a)(3)(A).)  Section 85700, added to the Act in 2001 by Proposition 34, requires that a contribution of $100 or more must be returned if the candidate or committee does not have in its records, within 60 days of receipt of the contribution, the name, address, and, if applicable, the occupation and employer of the contributor.
The original source documentation for these contributions consists of all items listed above for smaller contributions, and in addition, all communications sent by the committee to obtain the occupation and employer information.  (Regulation 18401(a)(3)(B).)
Retention of Records.  Records and documents required under the Act must be retained by candidates and treasurers for a period of four years following the date the related campaign statement is filed or, in the case of an elected state officer serving a four-year term, records related to campaign statements filed during the first year following the elected officer’s election must be retained for five years from the date the campaign statement is filed.  (Regulation 18401(b)(2).) 
Nothing in the Act or regulation 18401 expressly requires that committee records be kept on paper.  The 1995/96 Campaign Information Manual for candidates and their controlled committees (Manual A) discusses regulation 18401’s recordkeeping requirements in detail and provides a sample recordkeeping system.  The manual states that the system can be adapted to a computer or other recordkeeping system.  (Manual A, page 79.)  

We have previously advised that contributions may be made by credit card, by means of a tele-network using the telephone company as the collection agent, through the use of a 900-number telephone line, and over the Internet, provided that the Act’s disclosure and recordkeeping requirements are met.  (Buck-Walsh Advice Letter, No. I-90-239; Rittenhouse Advice Letter, No. A-93-189; Zerbe Advice Letter, No. I-95-146; Lavin Advice Letter, No. A-99-201; Bergeron Advice Letter, No. I-00-089; Nguyen-Tan Advice Letter, No. A-00-168.)  The letters cited point out the following important information committee treasurers should keep in mind for recordkeeping and disclosure purposes:

· Section 84300(c) requires contributions to be made by “written instrument,” containing the name of the donor and the name of the recipient. 

· Section 84306 requires that all contributions received by a person acting as an agent of a candidate or committee be reported promptly to the candidate or committee treasurer.  “Promptly” means no later than the closing date of any campaign statement the candidate or committee is required to file.  

· The entire amount authorized by the contributor is the amount of the contribution; the recipient would not subtract any fees retained by the credit card company, telephone company, or other provider.  
· The date a contribution is received is the date the transaction is authorized by the contributor, not the date the committee actually receives the monetary contribution.  
· When contributions are collected and transmitted to a committee by an intermediary, the committee also must keep records of and disclose information about the intermediary.  (See section 84302; regulations 18401(a)(2)(A) and 18432.5.)  
The system devised by the bank and the committees appears to meet the requirements of section 84104 and regulation 18401 that contributions received be accurately and completely recorded and disclosed in a timely manner.   Although regulation 18401 requires that original source documents include “copies” of contributor checks, we see no reason why images of the checks received directly by the bank cannot be provided to the committees and maintained on a CD-ROM rather than on paper, as long as the bank can provide actual or verified copies of the checks if necessary.  As with any recordkeeping system, receipts and expenditures should be recorded in a timely and uniform fashion that ensures the accuracy and reliability of information.  (Manual A, page 79.)  Finally, the committees are responsible for ensuring that the CD-ROM records can be read and/or printed for auditing purposes during the applicable retention period.  
If you have any other questions regarding this matter, please call me at (916) 322-5660.





Sincerely,






Luisa Menchaca






General Counsel






By:
Carla Wardlow







Division Chief







Technical Assistance Division

Enclosure

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109 – 18997, of the California Code of Regulations.


	� During our telephone conversation on September 2, 2003, you confirmed that the bank will provide copies of both the response devices and contributor checks on paper or on CD-ROM.





