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November 6, 2003
Lisa Kranitz

Wallin, Kress, Reisman & Kranitz

2800 28th Street, Suite 315

Santa Monica, CA 90405

Re:
Your Request for Advice


Our File No.  A-03-204

Dear Ms. Kranitz:


This letter is in response to your request for advice on behalf of The Center for Water Education regarding the conflict of interest code provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A) and (c)(4)(A).)  
QUESTION


Is the nonprofit corporation, The Center for Water Education (“Center”), a “local government agency” within the meaning of the Act?

CONCLUSION


The Center is a “local government agency” within the meaning of section 82041 of the Act.

FACTS


The Center was established by action of the Metropolitan Water District (“Metropolitan”), and incorporated in November 2001 under the name of The Foundation for the Southern California Water Education Center as a nonprofit, public benefit corporation. In telephone voicemail on October 20, 2003, you provided that Metropolitan is a government agency formed under the Water Code.  Also, on October 28, 2003, in a telephone conversation you stated that the initial board members for the Center were appointed during November 2001.  The Center has received a nonprofit designation from both the federal and state governments. In August 2003, the name was officially changed by board action to The Center for Water Education.

Even though the Center now appoints its own board members, its original five members were appointed by Metropolitan’s Board of Directors. Metropolitan’s director is a board member for the Center.  In addition, the chairman of Metropolitan is the chairman of the Center.

The stated purpose of the Center is to: (1) finance or provide financial support for construction of a Water Education Center and Museum on the property leased from Metropolitan; (2) construct, operate, and maintain the Water Education Center and Museum; and (3) develop and provide educational, historic and instructional materials and programs relating to water, water use, water conservation and water supply.  Education is a traditional activity of the Metropolitan; however, the operation of a water museum is not a traditional activity for the water district.  In recent months, Metropolitan has formed a special committee on water education which is working with the Center.  Many of Metropolitan’s educational programs are expected to be transferred to or operated in conjunction with the Center.  Also, the Center has determined that the Ralph M. Brown Act as set forth in section 54940, et seq. of the California Government Code applies to its operations and has followed the Brown Act since its inception.


The Water Education Center and Museum project (“Project”) as approved to date is expected to cost approximately twenty-six million dollars. Approximately two million dollars will be provided by the Southern California Gas Company as part of a solar rebate program and approximately another five million dollars will be reimbursed by the Western Center for the shared improvements.  Metropolitan originally provided two million dollars in seed money to the Center and the Center has obtained a five million dollar grant from the state.  Although fundraising will be an important source of funding for the Center, to date no funds have been received. Therefore, at the meeting in July 2003, the board approved an agreement with Metropolitan for an additional fourteen million dollar grant. Under the terms of the second grant, the improvements will belong to Metropolitan at the end of the lease period of 99 years, plus 50 years in extensions. 

ANALYSIS


Section 87300 requires that “[e]very agency adopt and promulgate a Conflict of Interest Code.”  The term “agency,” as defined in section 82003 includes a “local government agency.”  “Local government agency” is defined elsewhere in the Act as:

“[A] county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)


Your question is whether the Center is a “local government agency” subject to the provisions of the Act.  Where an entity is not definitively included or excluded from coverage under the Act, the Commission applies the criteria set forth in its opinion in In re Siegel (1977) 3 FPPC Ops. 62, to assist in making that determination.


Under Siegel, to determine the nature of a given entity, four criteria are examined:

1. Whether the impetus for formation of the corporation originated with a governmental agency;

2. Whether it is substantially funded by, or its primary source of funds is, a governmental agency;
3. Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and
4. Whether the corporation is treated as a public entity by other statutory provisions.

1. Impetus for Formation

This factor is met when an entity is created by statute, ordinance or some official action of another governmental agency.  The Center was established by action of the Metropolitan Water District, a governmental agency, and; therefore, meets the first criteria of the Siegel analysis.  

2. Mixed Funding

The Center receives its funding to build the Water Museum from both public and private sources.  The Center has been designated a nonprofit corporation by both the state and federal governments.  Your facts indicate that the Project is expected to cost approximately twenty-six million dollars. Approximately two million dollars will be provided by the Southern California Gas Company as part of a solar rebate program and approximately five million dollars will be reimbursed by the Western Center, the co-tenant of the museum plaza, for the shared improvements.  Metropolitan originally provided two million dollars in seed money to the Center and the Center has obtained a five million dollar grant from the state.  Although fundraising will be an important source of funding for the Center, to date no funds have been received. Therefore, at the meeting in July 2003, the Center’s Board of Directors approved an agreement with Metropolitan for an additional fourteen million dollar grant. Under the terms of the second grant, the improvements will belong to Metropolitan at the end of the lease period of 99 years, plus 50 years in extensions.  A substantial amount of the Center’s funding thus far has been from governmental sources; therefore, this second criteria is also met.

3. Service which Public Agencies Traditionally Perform

The stated purpose of the Center is to: (1) finance or provide financial support for construction of a Water Education Center and Museum on the property leased from Metropolitan; (2) construct, operate, and maintain the Water Education Center and Museum; and (3) develop and provide educational, historic and instructional materials and programs relating to water, water use, water conservation and water supply.  Education is a traditional water district activity, however, the facts you provided state that operation of a water museum is not a traditional activity for the water district.  In recent months, Metropolitan has formed a special committee on water education which is working with the Center.  Many of Metropolitan’s educational programs are expected to be transferred to or operated in conjunction with the Center.  These facts imply that the Center will be taking over duties that Metropolitan would traditionally perform, so this criteria is met even though this Project, a museum, may not be something Metropolitan has done in the past.  A museum is an educational enterprise and sufficiently similar to traditional educational activities to remain part of the water educational goals and duties of Metropolitan’s, and the fact that Metropolitan is working in conjunction with the Center to create this museum reflects this.  In light of the above, we conclude that this third criterion of the Siegel analysis is met.
4. Treatment by Other Statutory Provisions


Your facts also state that the Center is a nonprofit entity under both federal and state laws.  Because of this nonprofit status, the Center presumably has tax exempt status and therefore, enjoys tax benefits similar to public agencies.  This factor alone does not meet this fourth criterion.  (Carter Advice Letter, No. A-02-202.)  However, your facts indicate that the Center has determined that the Brown Act (open meeting laws) applies to its operations and has followed the Brown Act and its rules since the Center’s inception.  Consistent with prior advice, the requirement to follow the open meeting laws meets the fourth criterion of the Siegel analysis. (Stark Advice Letter, No. A-03-015; Alperin Advice Letter, No. A-95-118.)  If this was the only criteria met, then that alone would not be enough to conclude that the Center is a “local government agency;” however, since all four criteria are met, the Center meets the Siegel test.
Conclusion
It is not necessary that all four of the criteria be satisfied for an entity to be considered a local government agency.  (O’Shea Advice Letter, No. A-91-570.) It is only necessary that the entity satisfy enough of the four criteria for its overall character to correspond to that of a local government agency.  (Rasiah Advice Letter, No. A-01-020.)   However, according to the facts provided, the Center meets all four factors of the Siegel test so that the overall character of the Center corresponds to that of a “local government agency.”  In addition, more evidence that the Center is fulfilling a public function is the fact that the original board of directors was appointed by Metropolitan.  Additionally, the chairman of Metropolitan is the chairman of the Center.  


Based on the above discussion, the Center is a local public agency within the meaning of the Act, and will be required to adopt an approved conflict of interest code under section 87300.  A conflict of interest code should be formulated at the “most decentralized level possible.”  (Section 87301.)  The Center must develop a conflict of interest code, subject to review by its code reviewing body.  An agency is required to submit its initial proposed conflict of interest code for approval to the code reviewing body no later than six months after coming into existence.  (Section 87303.)  For further information on creating and filing a conflict of interest code, please contact the FPPC Technical Assistance Division at 1-888-ASK-FPPC (1-888-275-3772).

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





