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December 23, 2003  
Damien B. Brower, Asst. City Attorney
City of Redwood City

Post Office Box 391

Redwood City, CA 94064-0391

Re:
Your Request for Advice


Our File No.   A-03-205
Dear Mr. Brower:


This letter is in response to your request for advice on behalf of Vice Mayor              Jeff Ira the regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  With regard to the underground parking structure and retail/cinema project, may Vice Mayor Ira participate in decisions to approve the following: 

a.  An agreement with a third party vendor for the purchase and installation of a master parking control system for the parking structure?
b.  The maintenance and operation agreements for the parking structure or retail/cinema complex?
c.  Specific street improvements to Theater Way required by the project’s Disposition and Development Agreement?

2.  With regard to the restoration of the San Mateo Historic Courthouse, may Vice  Mayor Ira participate in decisions pertaining to:
a.  Approval of an agreement with the County of San Mateo to acquire control of the Historic Courthouse and Broadway Annex property?

b.  Authorization of the overall demolition and restoration plan for the historic courthouse and public plaza?

c.  Approval of specific subcontracts to implement the demolition and restoration plan for the historic courthouse and public plaza?

CONCLUSIONS
1a – c.  Based on the facts you have provided, these items are “implementation decisions,” which merely put into effect the decisions previously made by the city council and redevelopment agency.  Therefore, Vice Mayor Ira may participate in these decisions provided it is not otherwise reasonably foreseeable that any of these decisions will result in a material financial effect on his economic interest.  (See discussion.)
2a – c.  Under the Commission’s regulations, it is presumed that Vice Mayor Ira does not have a conflict of interest in these decisions. (See discussion.)  However, it appears that specific circumstances exist which make it reasonably foreseeable that these decisions will have a material financial effect on Vice Mayor Ira’s economic interest.  Because the Commission does not act as a finder of fact, it is ultimately up to the vice mayor to determine whether these circumstances are sufficient to rebut the presumption that he does not have a conflict of interest.  If this presumption is not rebutted, he may participate in these decisions.
FACTS


Vice Mayor Ira is a partner in the accounting firm of C.G. Uhlenberg, LLP. He has a fifty percent (50%) ownership interest in the firm and a twenty-five percent (25%) interest in the net income of the firm. One of the firm’s clients is Joseph Ferrando, an individual.  For the year 2002, the firm received approximately $12,000 in fees from Mr. Ferrando.  Of these fees, Vice Mayor Ira’s allocated share of the net income attributable to Mr. Ferrando was approximately $3,000. 


Mr. Ferrando owns a building located in the downtown area of the city (“the building”).  The building is located within a redevelopment project area and currently has several retail uses at the ground floor level and a personal office use at the second floor level. 

Underground Parking Structure/Retail Cinema Project


Across one street (approximately 79 feet) from the building is a city/agency development project consisting of a two story, underground public parking structure and a privately owned two story retail/cinema complex (approximately 78 feet) constructed over the public parking structure. 


In December 2002, the city council and redevelopment agency (“the agency”) approved a disposition and development agreement (“the DDA”) which authorized, among other things, the construction of the parking structure and retail cinema project across from the building owned by Mr. Ferrando.  Subsequent to the approval of the DDA, the city and agency entered into a number of sub-agreements with the project developer to implement the DDA.  These sub-agreements included a construction and reimbursement agreement to relocate an underground culvert, a reimbursement agreement for preconstruction design services, a site clearance agreement and a construction and reimbursement agreement for the public parking structure.


In addition to the above, the city commenced eminent domain proceedings to acquire those remaining parcels on the subject site not already owned by the city and/or the agency.  On September 8, 2003, the agency authorized the sale of approximately $34 million in bonds to fund downtown improvements projects, including the parking structure.  On November 3, 2003, the city, agency and the city’s public financing authority authorized the sale of approximately $12.5 million in bonds for similar financing purposes.  Vice Mayor Ira has not participated the deliberations or votes on this matter.

The following upcoming decisions related to this parking structure project include:

· Parking Control System:  As part of the underground parking garage, the city will have to install a parking control system to regulate, in a consistent manner, parking in the subject garage, a second downtown garage and a surface parking lot.  It is estimated that the system will cost between $500,000 and $1 million.  The parking control system was envisioned by the DDA and funding for the system was approved as part of the September 8 and November 3, 2003, bond votes.  At some point in 2004, the city council/agency board will be asked to approve an agreement with a third party vendor for the purchase and installation of the parking control system.

· Maintenance and Operation Agreements:  Prior to completion of the underground parking garage and retail/cinema complex, the DDA requires that the city/agency enter into an agreement with the developer whereby he will maintain and operate the garage for the first year of its existence.  In addition, the DDA requires that the parties enter into a long term maintenance agreement for the overall structure.  At some point in 2004, the city council/agency board will be asked to approve these two agreements.

· Streetscape Improvements:  Theater Way separates the property owned by Mr. Ferrando and the cinema retail/public parking project site.  The DDA requires the city and agency to make a number of improvements to Theater Way, including new lighting, street surfaces and street trees.  The improvements were approved in concept by the city and agency in March 2003, but the details of the improvements have not yet been finalized.  The improvements are currently estimated to cost approximately $1.7 million.  They were envisioned by the DDA and funds for the improvements were approved as part of the September 8 and November 3, 2003, bond votes.  At some point in 2004, the city council/redevelopment agency board will be asked to consider specific street improvements and authorize their construction.
Restoration of the County of San Mateo Historic Courthouse

Across another street from the building is the County of San Mateo Historic Courthouse. The city and agency are in the process of assisting in the renovation of the courthouse to, among other things, create a public gathering place similar to a town square.

The courthouse, completed in 1910, is attached to a building constructed in 1939 (the “Broadway Annex”).  The Broadway Annex does not match the architecture of the courthouse and is proposed to be demolished as part of the courthouse restoration.  Upon the demolition of the Broadway Annex, the front façade of the courthouse will be restored and a public gathering place constructed in front of the new façade.


The city council and agency have previously authorized the expenditure of funds to determine what would be needed to undertake the improvements to the courthouse property.  Estimated costs to demolish the Broadway Annex, restore the courthouse façade and construct the new public plaza is approximately $6.5 million.  Funds to pay for these improvements were approved as part of the September 8 and November 3, 2003, bond votes.


The following upcoming decisions related to this courthouse project include:

· Property Acquisition:  The courthouse and Broadway Annex property is currently owned by the County of San Mateo.  As part of the restoration process it is envisioned that the city/agency will acquire control of the property from the county for a nominal sum.  At this time, there is no indication as to the exact terms of a property acquisition agreement.  At some point in 2004, however, the acquisition agreement will be drafted and the city council/agency will be asked to approve it.

· Overall Project Approval:  Once the courthouse property is acquired from the County of San Mateo, the city council/agency will be asked to authorize the demolition of the Broadway Annex, construct the new façade and complete the public plaza.  It is anticipated that these three matters will be brought to the respective governing bodies at the same time, instead of individually.
· Approval of Subcontracts:  Should the overall demolition and construction plan be approved, the city council/redevelopment agency will be asked to approve specific subcontracts to implement the overall project.  Examples of these subcontracts would include the hiring of the general contractor/construction manager and the approval of approximately three separate bid packages during the two-year construction period.  As stated above, the overall funding for these subcontracts was approved by the city council and redevelopment agency as part of the September 8 and November 3, 2003, bond votes.


Mr. Ferrando’s building is not currently part of any downtown development project (including either of the above projects), nor is Mr. Ferrando an investor in any of the downtown development projects.
ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following steps as outlined below.
  

Steps One and Two:  Is Vice Mayor Ira considered a “public official” and is he making, participating in making, or influencing a governmental decision?
As the vice mayor of Redwood City, Vice Mayor Ira is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2, enclosed.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3, enclosed.)  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  





