December 18, 2003
Thomas F. Nixon
Woodruff, Spradlin & Smart

701 South Parker Street, Suite 8000

Orange, CA 92868-4760

Re:
Your Request for Advice


Our File No. A-03-207
Dear Mr. Nixon:


This letter is in response to your request for advice on behalf of Mayor Scott P. Brady regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Your request contains multiple questions, including several that do not specify the exact decision, but seek only general guidance.  For those questions, we are treating your request as one for informal assistance only, as described in more detail below.
  This letter should not be construed as advice or assistance on any decisions of the Placentia City Council or Redevelopment Agency that may have already taken place.  Our advice and assistance is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice or assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 
QUESTIONS

1.  Does Mayor Brady have a conflict of interest prohibiting him from participating in decisions of either the city council or redevelopment agency on the preparation and approval of a Memorandum of Understanding between the City of Placentia and the developer of the proposed Transit-Oriented Development project (“TOD”)?


2.   Based on his interest in two real properties located on South Walnut Avenue in the City of Placentia, does Mayor Brady have a conflict of interest prohibiting him from participating in decisions of either the city council or redevelopment agency on the proposed TOD project?

a.  Assuming that Mayor Brady has a conflict of interest based on his interest in these properties, if he were to dispose of his interests in these two properties, will he continue to have a conflict of interest barring his immediate participation in decisions of the city council or redevelopment agency on the TOD project?  


b.  If so, for how long would he be precluded from participating in such decisions?   


3.  Would Mayor Brady have a conflict of interest prohibiting him from participating in decisions of either the city council or redevelopment agency on the proposed TOD project should he represent, in his private capacity as a real estate broker/agent, future buyers and sellers of real property located:


a.  Within 500 feet of the proposed TOD Phase I boundaries;


b.  Within 500 feet of the proposed TOD build-out boundaries; or 


c.  Within a one-half mile radius of the TOD proposed commuter rail station?


4.  Based on either his ownership interest in Tri-City Realty or his interest in real estate agents working out of the Tri-City Realty office, who are sources of income to him, would Mayor Brady have a conflict of interest prohibiting him from participating in decisions of either the city council or redevelopment agency on the proposed TOD project should either Tri-City Realty or these agents become engaged in real estate sales transactions involving property located:   


a.  Within 500 feet of the proposed TOD Phase I boundaries;


b.  Within 500 feet of the proposed TOD build-out boundaries; or 


c.  Within a one-half mile radius of the TOD proposed commuter rail station?

CONCLUSIONS

1.  No.  Since the MOU will relate solely to the developer’s voluntary reimbursement to the city of its cost of processing various licenses, permits, and other action items, and does not by itself confer any authorization upon the developer to go forward with any facet of the TOD project, it is not reasonably foreseeable that decisions concerning the MOU will, by themselves, have a financial effect upon any of Mayor Brady’s economic interests.  He does not have a conflict of interest disqualifying him from participating in decisions of the city council or redevelopment agency concerning the MOU.


2.  The two South Walnut Avenue properties are located more than 500 feet from the boundaries of the TOD project and for that reason will, in most cases, be indirectly involved in decisions concerning that project.  Under the Commission’s regulations, it is presumed that there will be no material financial effect upon real property which is indirectly involved in a specific governmental decision.  Thus, the two South Walnut Avenue properties generally do not give rise to a disqualifying conflict of interest prohibiting Mayor Brady from participating in decisions concerning the TOD project.


However, for decisions concerning the TOD project which potentially affect property located beyond the project boundaries (such as approval of certain general plan amendments, zoning changes, or similar decisions affecting properties located jurisdiction-wide), we cannot state at this time whether Mayor Brady will have a conflict of interest prohibiting his involvement in those decisions, based on his economic interest in these two properties.  It will be necessary for Mayor Brady to examine each such decision to assess whether the two South Walnut Avenue properties will be the subject,  or are located within 500 feet of the property which is the subject of, such decisions.


a. & b.  No.  If Mayor Brady were to dispose of his interest in the two South Walnut Avenue properties, once he no longer had any direct or indirect interests with respect to these properties, they would immediately cease to be an economic interest to him and any prior conflict of interest premised solely on his former ownership interest in the two properties would be extinguished.  The purchaser(s) of his interests, however, would be a source of income and an economic interest to him for the 12 months immediately following the sale of the property.  Moreover, if he were to sell these properties to Carpe Diem, he would retain an indirect interest in these properties and would still have an economic interest in the properties.


3. & 4.  Possibly.  A real estate broker or agent representing others in the sale or purchase of real property does not obtain an interest in the real property which is the subject of the transaction, solely by reason of his or her involvement as a representative in that transaction.  In those circumstances, distance of the real property involved in the sale, relative to the TOD project, is immaterial when determining whether a conflict of interest exists.  

However, those persons, including business entities, which, by reason of their involvement in the transaction, become sources of commission income to the public official, will also become an economic interest to the public official.  We cannot say at this time whether Mayor Brady will have a conflict of interest in a particular TOD project decision by virtue of his involvement as a real estate broker or agent in the sale of real property within the city.  This determination depends on the facts of each particular sale and the nature of the particular governmental decision.
FACTS


The City of Placentia sought plans from a developer for the improvement of an area of approximately 450 acres within the city.  In response, the developer submitted plans for a transit-oriented development  (“TOD”) project, taking advantage of railroad tracks which currently bisect the city and are located within this project area.  The project would convert a light industrial and warehouse area into a mixed-use residential and commercial core that is urban in character.  


The TOD plan centers around a proposed regional transportation center and commuter rail terminal.  These proposed facilities would serve daily commuters and local residents with rail and bus lines.  The TOD plan is to create a pedestrian-oriented neighborhood, supported by public transportation.  A mix of residential, retail, office, community facilities, parks, plazas, and various commercial uses would be situated within walking distance of one another and of public transportation.  Construction of the TOD is planned in two phases over a multi-year period.  Phase 1 is expected to be completed over a three to five year period with final build out being completed in approximately ten years.
  Development of the TOD project would require amendments to the city’s general plan and also approval of a TOD specific plan.


The city staff is currently reviewing the developer’s plans and no approvals have been issued to date to this developer with respect to the project.  Prior to formally permitting any matter with respect to this project, the city anticipates entering into a MOU with the developer concerning all phases of the TOD project.
  The MOU is not part of the plan for the project, but would: 
1) establish a process for the preparation of a specific plan and the general plan amendments with respect to the project; 
2) make provisions for financial reimbursement to the city of costs related to the preparation and processing of the specific plan, general plan amendments, and project development plans; and

3) address the city’s potential acquisition of property within the plan area by exercise of eminent domain, and subsequent resale of that property to the developer. 
However, the sale of this real property would not alter the proposed boundaries of the project.
  
The MOU represents an exercise of rights granted to cities under Government Code sections 65358 (general plan amendments), 65456 (specific plans) and 66014 (local agency zoning and permits), which allow cities to recoup their processing and planning costs for these activities from the person sponsoring the proposed change or permitted activity.
   


 The TOD project is expected to enhance property values and economic activity in the immediate vicinity of the project.  However, the project’s developer anticipates that an area of one-half mile around the proposed rail station will also be influenced by the project, based on their expectation that residents within that one-half mile area (“area of influence”) would be predisposed to walk to the commuter rail station to avail themselves of this public transportation.    

 
Mayor Brady is an elected member of the Placentia City Council, which serves as the board of directors for the Placentia Redevelopment Agency.  In his private capacity, Mr. Brady is a licensed real estate broker owning and operating a real estate office, Tri-City Realty (“Tri-City”), doing business in the City of Placentia.  Tri-City is a closely held corporation under Subchapter S of the Internal Revenue Code, in which Mr. Brady owns an 85-percent interest.  Real estate agents operating from the Tri-City office have signed California Association of Realtors standard form agreements identifying themselves as independent contractors.  Each real estate agent pays Tri-City either a monthly flat fee of $350 or a portion of their real estate commissions.  Agents paying the monthly flat fee retain 100 percent of the commissions earned in their real estate transactions.  Mayor Brady earns commissions from the agents’ transactions in which he directly participates.


Mayor Brady is also a 33-percent owner of Carpe Diem Development, LLC (“Carpe Diem”), a limited liability corporation formed to own and develop real estate.  The value of Mayor Brady’s investment interest in Carpe Diem is more than $2,000.  At present, Carpe Diem owns two properties located on South Walnut Avenue, in the City of Placentia.  The value of Mr. Brady’s pro rata interest, through Carpe Diem, in these properties is estimated to be $92,000 and $75,000, respectively.
  These properties are collectively referred to below as the “South Walnut Avenue properties.”    

The South Walnut Avenue properties are not located within 500 feet of the proposed boundaries of either Phase I or Phase II of the TOD project area.  They are, however, located within the one-half mile area of influence surrounding the proposed commuter rail station.

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.   

1. & 2.   Is Mr. Brady a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As an elected member of the city council, Mr. Brady is a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, Mr. Brady will make, participate in making, and influence governmental decisions, including the votes regarding the proposed Transit-Oriented Development project, and related decisions of both the city council and the redevelopment agency.
  (Section 87100; regulations 18702.1 – 18702.3.)  

3.     What are Mr. Brady’s economic interests?

The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests
 that may apply to Mr. Brady are described below.  

A.  Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or of which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b).)


The value of Mayor Brady’s interest in Carpe Diem exceeds the $2,000 threshold amount.  In addition, Mayor Brady, as a one-third owner of Carpe Diem, is presumably either an officer or employee of Carpe Diem, or holds a position of management with Carpe Diem.  In either case, Carpe Diem is a business entity that is an economic interest to Mayor Brady.

B.  Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2.)  An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103.) 
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 


	�  Since Mayor Brady has a 10% or greater interest in Carpe Diem, he has an indirect interest in any real property owned by Carpe Diem.  Thus, if he were to sell his ownership interest in one or more of these properties to Carpe Diem, he would still retain an interest in the property for purposes of identifying his economic interests.  


	�  This information was provided in your telephone conversation with Commission staff, held on December 9, 2003.  


	�  Ibid. 


	�  Ibid. 


	�  This information was provided in your telephone conversation with Commission staff, held on December 10, 2003. 


	�  This information was included, in part, in your request for advice and was also provided in your telephone conversation with Commission staff, held on December 11, 2003.    


	�  If a public official’s office is listed in section 87200 (“87200 filers” include city council members and city mayors ) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).  Since Mr. Brady is both mayor and a member of the city council (which are positions enumerated in section 87200), these requirements apply to him. 


�   In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)  





