





December 23, 2003
Richard Stadtherr, Mayor
City of Porterville

291 North Main Street

Porterville, CA 93257

Re:
Your Request for Advice


Our File No.   A-03-210
Dear Mayor Stadtherr:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May you participate in a decision to approve the annual business improvement district assessment if your employer’s offices are located within the district?
CONCLUSION


You may participate in this decision provided the decision will not result in a material financial effect on your employer.
FACTS


You are the mayor of Porterville, and work for the Family HealthCare Network (“the Network”), a federally qualified health center exempt under IRS Code section 501(c)(3). The Family HealthCare Network’s corporate office is located on North Main Street in the City of Porterville, within the boundaries of Porterville’s business improvement district.  Businesses within the district are assessed an annual amount calculated by and generally equal to their business license fees for business improvement district programs and activities.  As an exempt organization, the Network is exempt from paying the district assessment under the city’s regulations and pays neither a business license fee nor any amount for being within the business improvement district.  Any outcome of the decision to approve the district assessment will not change this exemption.

The gross annual receipts of the Network are more than $10,000,000 but less than or equal to $100,000,000.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following steps as outlined below.
  

Steps One and Two:  Are you considered a “public official” and are you making, participating in making, or influencing a governmental decision?
As the mayor of Porterville, you are a “member, officer, employee or consultant of a state or local government agency” and, therefore, are a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2, enclosed.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3, enclosed.)  

You will “make a governmental decision” or “participate in making a governmental decision” if you vote on a decision to approve the annual district assessment. (Regulation 18702.2.)  Additionally, if you engage in any of the actions described above with regard to this decision, you will “influence” that decision.
  

Step Three:  What is your economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


Pursuant to these rules, you have an economic interest in the Network if you have received $500 or more from the Network within 12 months prior to the time the decision is made.

You have not provided information regarding any other economic interests.  For purposes of this letter, we assume that you have no other economic interests relevant to the decision you have identified.

Step Four:  Is your economic interest directly or indirectly involved in the governmental decision?
A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of the proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

Because your employer has not initiated the proceeding in which the decision regarding the approval of the district assessment will be made, the Network is indirectly involved for purposes of the Act.  

Step Five: What is the applicable materiality standard?

The effect of a decision is material as to a nonprofit entity which is an “indirectly involved” source of income to the official if any of the following applies:
(C)  For an entity whose gross annual receipts are more than $10,000,000, but less than or equal to $100,000,000 the effect of the decision will be any of the following:

(i)  The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $200,000 or more.

(ii)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $50,000 or more.

(iii)  The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $200,000 or more.  (Regulation 18705.3(b)(2)(C).)
Step Six:  Is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interest will meet the applicable materiality standard?

An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

You have stated that the Network is exempt from paying the district assessment and that the decision will not change this exemption.  As a result, it is not reasonably foreseeable that there will be a material financial effect from the district assessment.  Since your account of the facts does not indicate that there is any other source that will foreseeably produce a material financial effect, you will not have a conflict of interest in this decision.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  Please be aware that if you are disqualified you must comply with certain rules provided by regulation 18702.5.  For your convenience, we have enclosed this regulation which requires a disqualified official to leave the room when the decision in which he or she has conflict of interest is presented.  Please note that subdivision (d)(3) of this regulation allows a public official to speak as a member of the public in limited circumstances.





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





