





October 30, 2003
Richard L. Friedman
Department of Housing & Community

Development

Division of Legal Affairs

Post Office Box 952052

Sacramento, CA 94252-2052

Re:
Your Request for Advice


Our File No.   A-03-216
Dear Mr. Friedman:


This letter is in response to your request on behalf of Chuck Lott for advice regarding the post-government employment provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. Do the revolving door provisions of the Act apply to Mr. Lott?

2.  Do the revolving door provisions of the Act apply to Natoma Technologies, Inc. (“Natoma”)?

3. May Mr. Lott be paid to assist Natoma if Natoma is a vendor under contract with the Department of Housing and Community Development (“the Department”) to develop enhancements to CASAS (a system linking federal and state databases)?
4. May Mr. Lott be paid to assist Natoma if Natoma serves as a subcontractor for another vendor who would have a contract with the Department to develop enhancements to CASAS?

CONCLUSIONS
1. Yes.  As a “designated employee,” Mr. Lott is subject to the revolving door provisions of the Act.  Specifically, under the permanent ban, Mr. Lott may not be paid to act as an agent or attorney for or otherwise represent a person (other than the State of California) with the intent to influence certain proceedings in which he participated.  
     Under the one-year ban, Mr. Lott may not be paid to communicate with or appear before the Department of Housing and Community Development for the purpose of influencing administrative or legislative action for one year after leaving state employment.  
2. The revolving door provisions apply to individuals and, therefore, do not apply to Natoma.

3 – 4.  Mr. Lott is prohibited under the one-year ban from appearing before or communicating with the Department.  However, provided he does not violate the one-year ban, he would not be prohibited from participating in the “build” phase of the CASAS project whether he is employed by Natoma serving as a vendor or as a subcontractor.
FACTS


As with many agencies, the Department uses the services of an outside vendor to assist in the planning and design of systems to meet the department’s specialized information technology needs.  Your request for advice specifically pertains to consulting services that have been provided by Natoma.  The lead Natoma employee working on these projects, Chuck Lott, was a “designated employee” pursuant to the department’s conflict of interest code.

Utilizing the results of these planning and/or design activities, the Department is soliciting bids for the “build” phase of the projects. In some circumstances, potential bidders propose subcontracting components of the work to Natoma.  In other instances, Natoma is interested in bidding on the “build” phase.  


You provide the following facts:
· Natoma was the successful bidder for a project to link federal and state databases used to facilitate the reporting of the department’s federal grant programs.  Part of the scope of work included in the “Request for Quote” is for the vendor to 
“… define the requirements and document the design of a new system for specific federal and state programs administered by the Programs and Marketing Branch.”

This design of the new system is the basis for a current solicitation of bids for the “build” phase of this system.  You are informed that Natoma intends to participate as a subcontractor for one of the bidders. 

· Natoma was the successful bidder to serve as “facilitator” for strategic planning to develop new projects within an existing computerized system.  The “Request for Quote” states that its purpose is to select a vendor to develop a plan for the enhancement of the Division of Codes and Standards Automated System (“CASAS”).  As part of its work, Natoma facilitated the identification of desired enhancements for CASAS.  A selected vendor will be required to develop a plan that meets all requirements ultimately identified.
As a result of this effort, several enhancement projects were determined to be implemented by the existing maintenance contractor, Motorola.  Motorola wishes to subcontract the “design’ and, perhaps, subsequent phase of the development of these enhancements to Natoma. 


· As part of the same strategic planning project for CASAS, another enhancement involves the conversion of the department’s current WebDB reports to JAVA. Natoma submitted a bid directly to the department for the next phase of this project.  Natoma was the low bidder.
ANALYSIS


State administrative officials who leave state service are subject to two types of post-governmental employment restrictions under the Act.
  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding (including contracts) in which the official participated while in state service.  (Sections 87401 and 87402.)  The second is a one-year ban on the official making any appearance for compensation before his or her former agency for the purpose of influencing any administrative, legislative or other specified action (including contracts).  (Section 87406.)

Permanent Ban


Sections 87401 and 87402 prohibit former state administrative officials who participated in a judicial, quasi-judicial or other proceeding while employed by a state agency, from aiding, advising, counseling, consulting, or assisting in representing any other person, for compensation, regarding that same proceeding.  This rule applies where the State of California is a party or has a direct and substantial interest in the proceeding.  (Section 87401(a).)

A “state administrative official” is defined in section 87400(b) as:

“… every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.”


As a consultant for the Department, Mr. Lott was a state administrative official and is subject to the Act’s permanent ban.  

A “judicial, quasi-judicial or other proceeding” includes a contract or other particular matter involving a specific party or parties in any court or state administrative agency.  (Section 87400(c).)  An official is considered to have “participated” in a contract proceeding if the official was personally and substantially involved in the contract. (Section 87400(d).)


The Commission has previously advised that the negotiating, drafting, and awarding of a contract is a separate proceeding from the monitoring and performance of the contract.  (Blonien Advice Letter, No. A-89-463.)  You indicate that Mr. Lott participated in developing a plan for the enhancement of CASAS.  As part of this work, Mr. Lott, working for Natoma, facilitated the identification of desired enhancements for CASAS which were later to be included in the contract for the design of the system.  


Since the development of a plan and identification of enhancements for CASAS were required before the “build” phase of the project in which the system will be designed, we conclude that the identification of enhancements and the design of the system are two phases of the CASAS project which are distinct proceedings.  Thus, the permanent ban would not apply to Mr. Lott with respect to the “build” phase of CASAS on which Natoma seeks to work.

One-Year Ban


The Act prohibits an employee designated under his/her agency’s conflict of interest code, or an employee who makes or participates in making governmental decisions, for a period of one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  (Section 87406(d)(1).)

An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.  (Regulation 18746.2.)


Not all communications to a former state administrative agency employer are prohibited by the one-year ban; it is only when the communication is for the “purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property” that the communication is prohibited by the one-year ban.  (Section 87406.1(b)(5).)  An appearance or communication “is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.”  (Regulation 18746.2(a).)  

In contrast, an appearance or communication made as part of “services performed to administer, implement, or fulfill the requirements of an existing permit, license, grant, contract, or sale agreement may be excluded from the [one-year] prohibitions … provided the services do not involve the issuance, amendment, awarding, or revocation of any of these actions or proceedings.”  (Regulation 18746.1(b)(5)(A); Hanan Advice Letter, No. I-00-209; Billeci Advice Letter, No. I-00-234; Hamilton Advice Letter, No. 
I-99-159.)


You state that the Department solicited bids for the “build” phase subsequent to the phase involving the identification of desired enhancements on which Mr. Lott worked as a consultant (i.e., as a designated employee).  Therefore, we conclude that the contract for the “build” phase cannot be construed as an existing contract which would trigger the exception of regulation 18746.1(b)(5).  Since this exception does not apply, Mr. Lott is prohibited under the one-year ban from appearing before or communicating with the Department.

You should be aware that while the one-year prohibition places restrictions on Mr. Lott’s appearance before the Department, it does not prohibit him from drafting proposals on Natoma’s behalf to be submitted to the agency.  (Dixon Advice Letter, 
I-02-174.)  Similarly, it does not forbid him from using his expertise to advise Natoma or clients of Natoma on the procedural requirements, plans, or policies of the agency.  However, please note that, in either situation, Mr. Lott may not be identified in connection with any efforts to influence the Department during the one-year period in any way.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.


� In addition, prior to separation from state service, a state administrative official is prohibited under section 87407 from making, participating in making, or influencing “any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”  (Regulation 18747.)  Please note that as of January 1, 2004, this rule will apply to state and local public officials, not just “state administrative officials.”





