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November 19, 2003
Mark W. Steres, Asst. City Attorney

City of Monterey Park

c/o Brown, Winfield & Canzoneri

300 South Grand Avenue, 15th Floor

Los Angeles, CA 90071-3125

Re:
Your Request for Reconsideration of Advice

Our File No.   A-03-221
Dear Mr. Steres:


You have asked for reconsideration of advice provided to you in Steres Advice Letter, No. A-03-155, on behalf of Councilmember Sharon Martinez regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).


We previously advised and reaffirm that Councilmember Martinez must disqualify herself from decisions regarding the improvements and modifications of the easements acquired by the Monterey Park Redevelopment Agency because her source of income, Southern California Edison (“Edison”) retains a property interest in the easements in question.  Facts about Councilmember Martinez’s economic interest in Edison and the easements are described in Steres Advice Letter, No. A-03-155.  You have not submitted any additional facts for consideration.

You argue that Edison should be determined to be indirectly involved in the decisions pertaining to improvements and modifications of the easements acquired by the redevelopment agency based on the definition of “subject of a proceeding” as defined at section 18704.1(a)(2).   You submit that since Edison has sold the easement over the land, that the owner of the easement, the redevelopment agency, will be the “‘subject’ of any permit or entitlement decision, not Edison’s property.”  You support this by defining an easement as “a legal and possessory interest in land of another, by which the owner of the easement is entitled to make use of the land.”  You also state that “Edison’s interest in decisions relating to the easement is no different than its interest in decisions relating to the abutting shopping center site.”  The nature of an easement, as seen in the definition you have provided, is a right to use the space in question; the owner of the space, however, retains an interest in the property.
  Applying this definition to the case at hand, the redevelopment agency has an interest in real property because of the easement and Edison retains an interest in the real property as well.  In fact, despite the granting of an easement, Edison may still make any use of the land which does not interfere unreasonably with the easement.  (Camp Meeker Water System, Inc. v. Public Utilities Commission (1990) 51 Cal.3d 845; City of Pasadena v. California-Michigan Land & Water Company (1941) 17 Cal.2d 576.)  Also, for easements founded upon a grant, as appears to be the case here, “only those interests expressed in the grant and those necessarily incident thereto pass from the owner of the fee.”  (Pasadena v. California-Michigan etc. Co., supra, 17 Cal.2d at p. 579.)  In this case, Edison not only retains a basic property interest but also has ultimate design approval over easement improvements and grading plans for all easement parcels.  For purposes of the Act, Edison has retained a property interest in the easement and is directly involved in the decision regarding use of the easement property.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  

Galena West

Counsel, Legal Division
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	� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Black’s Law Dictionary defines an easement as: “A right of use over the property of another,” and, “An interest which one person has in the land of another.”  (See Black’s Law Dict. (6th ed. 1991) p. 352, col. 2.)


	� According to your facts, the decision in question will determine improvements or modifications to the easement property acquired from Edison by the redevelopment agency.  In addition to the other rights preserved by Edison, Edison also possesses the right to enjoin any use of the easement that materially increases the burden on the property or imposes a new and additional burden.  (Wall v.  Rudolph (1961) 198 Cal.App.2d 684.)  If these improvements or modifications go beyond reasonable use of the easement, Edison could be able to prevent enforcement of any decision made.





