




October 23, 2003
Marguerite P. Battersby, General Legal Counsel
Mission Springs Water District

Brunick, Battersby, McElhaney & Beckett

Post Office Box 6425

San Bernardino, CA 92412

Re:
Your Request for Informal Assistance

Our File No.  I-03-227
Dear Ms. Battersby:


This letter is in response to your request for advice on behalf of Directors Nancy Wright and Dorothy Glass of the Mission Springs Water District for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Because your inquiry relates to a general class of decisions that have not yet been reduced to specific action items, we treat your request as one for informal assistance.
 
QUESTION


May Directors Wright and Glass participate in board decisions on litigation initiated by the board on which they sit, when they are also members of a homeowners’ association which has been named as a defendant in this lawsuit?  
CONCLUSION


Boardmembers Wright and Glass may participate in governmental decisions regarding pending litigation so long as it is not reasonably foreseeable that the decisions will have a material financial effect on their real property interests or on their personal finances.  Without specific information on particular litigation decisions, we can only provide you with an overview of the analysis that should be applied when the crucial information becomes available.  

FACTS


Directors Nancy Wright and Dorothy Glass own property in and are members of the Mission Lakes Country Club, Inc. (“MLCC”). MLCC is a not-for-profit homeowners’ association for a residential development in unincorporated Riverside County near the City of Desert Hot Springs.  MLCC maintains the community’s common area facilities, landscaping, golf course and other community amenities. The 1,069 members of MLCC have an equal, undivided interest in the common area property and pay monthly fees in the amount of $183.00 for maintenance of the common facilities and (presumably) to cover other administrative costs of the homeowners’ association, including legal fees incurred by the association.  MLCC has its own wells to provide water to the common area landscaping and the golf course, and pumps water from a groundwater basin that is within the jurisdictional boundaries of the District. 

 In July 2003, the Mission Springs Water District Board of Directors retained special legal counsel to review certain legal issues related to the District’s groundwater basins, water quality and availability, replenishment, and storage.  Special counsel was also directed to review replenishment assessments levied on the District by another water agency, and to take appropriate action to resolve the issues informally. The parties could not reach an informal resolution, and in order to preserve a critical statute of limitation, the District’s special counsel prepared a draft complaint, which named all groundwater pumpers within one of the District’s key groundwater basins. It then became apparent that MLCC would be a necessary party to the litigation, for purposes of obtaining a resolution and/or judicial declaration of water rights. 

From that point forward, Directors Wright and Glass abstained from participation in matters involving this litigation, which was filed at the direction of the remaining members of the board.  Directors Wright and Glass wish to fully participate in resolution of the legal issues facing the District, and seek clarification of their duties and responsi-bilities under the Political Reform Act regarding their participation in decisions on the litigation.  

ANALYSIS


The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.” (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.  To determine whether a public official has such a “conflict of interest” in a governmental decision, the FPPC has developed a standard, eight-step analysis outlined at subdivisions 1 through 8 of regulation 18700(b).  We apply that analysis to your question whether Directors Wright and Glass may participate in decisionmaking for the litigation you describe.

Step One: Are Directors Wright and Glass “public officials”?
 

 A county water district is a “local government agency” under section 82041; its board members are therefore “public officials” as defined by the Act, subject as such to its conflict of interest rules.  (Section 82048; regulation 18701(a).)
 
Step Two:  Will these officials be making, participating in making, or influencing a governmental decision?

The Act's conflict of interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.” (Section 87100; regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, which provide as follows: 

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) 
· A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.) 
· A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)


If a public official does not make, participate in making, or use his or her official position to influence a governmental decision, there can be no conflict of interest as defined by the Act.  Your question presupposes that Directors Wright and Glass will at some point be faced with governmental decisions relative to the litigation you describe.
  Conflicts of interest barring participation in such decisions are therefore possible. 
  
Step Three: What are the possible sources of a conflict of interest for each official?
 

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:


· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

· A public official always has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Your account of the facts indicates that both directors have ownership interests in real property, namely their residences, and own an undivided proportional share in the common areas maintained by MLCC.  For purposes of this letter, we assume that each of these officials has a direct or indirect interest worth $2,000 in this real property.  Because MLCC is a not-for-profit corporation, it is not a “business entity” as defined by the Act at section 82005, and the officials do not have an economic interest in the homeowners’ association itself.  

“Personal financial effects” are not treated separately from financial effects on the directors’ real property interests.  (Regulation 18705.5(a).)  Thus financial effects such as increased or decreased fees for water pumped to the directors’ real property, any resulting increase or decrease in monthly fees charged by the homeowners’ association, or con-comitant changes in the value of the directors’ real property, are effects on the directors’ real property interests and would not be considered “personal financial effects.”  On the other hand, it is possible that this litigation may generate effects, such as attorney’s fees assessments, that would be considered “personal financial effects.”  Proper classification of potential financial effects is important to the conflicts analysis, as will appear below.

Step Four:  Are these economic interests directly or indirectly involved in a decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if it meets any of the criteria set forth in regulation 18704.2 (copy enclosed).  From your account of the facts, it does not appear that the litigation directly involves either official’s real property interests.  Accordingly, these real property interests would be indirectly involved in most litigation decisions.
  By contrast, a public official or his or her immediate family is deemed to be directly involved in governmental decisions with a “personal financial effect.”  (Regulation 18704.5.)      
Steps Five and Six:  What is the applicable materiality standard, and is it reasonably foreseeable that the financial effect of the governmental decision upon these officials' economic interests will meet this materiality standard?


Materiality

A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interests is “material.”  (Regulation 18700(a).)  When real property is indirectly involved in a governmental decision, the effect of the decision is presumed not to be material, although this pre-sumption, too, is not conclusive.  Regulation 18705.2 (b) provides as follows:

“(b) Indirectly involved real property interests. 

(1)  Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential of the real property in which the official has an economic interest;

(B) The use of the real property in which the official has an economic interest;

(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

A reasonably foreseeable financial effect on a public official’s personal finances is material if it is $250 or more in any twelve month period.  (Regulation 18705.5(a).)  
 
Foreseeability


Once a public official identifies the materiality standard appropriate to the particular circumstances of a given decision, the official must next determine whether it is “reasonably foreseeable” that the decision would result in a “material” financial effect on his or her economic interest(s).  An effect upon an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Until the nature and circumstances of any particular litigation decision are known, we cannot comment further on foreseeable effects. 


Steps Seven and Eight: Exceptions.
 

An official who might otherwise have a conflict of interest in a particular decision may still participate in that decision if the circumstances are such that an exception to the conflict of interest rules might apply.  The “public generally” exception may be invoked when the financial effect of a decision upon a public official's economic interests is not distinguishable from the effect of the decision on a significant segment of the public generally.  (Section 87103; regulation 18707(a).)  Your account of the facts does not suggest that the “public generally” exception is available to either of the directors.  


An official with a conflict of interest may still participate in the decision under the “legally required participation” exception. This is an exception that typically applies when an agency is unable to assemble a quorum of its members without participation of an official who has a conflict of interest.  You have not suggested that this exception might become applicable in this case.  

If you have other questions on this matter, please contact me at (916) 322-5660.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Informal assistance does not supply the immunity conferred by formal written advice.  (Regulation 18329(c)(3) – copy enclosed.) 


	� Regulation 18702.4 lists a series of exceptions to the rules stated in the preceding three regulations, which apply only in certain limited circumstances.


	� Decisions by a local governmental agency relative to litigation to which the agency is a party, such as decisions to commence litigation, to amend the pleadings, to make or respond to discovery requests or pre-trial motions, to determine litigation strategy or tactics, to make or respond to settlement offers, and so on, are typically “governmental decisions” within the meaning of the Act.  (For a fuller discussion we refer to our letter to you written last year; Battersby Advice Letter, No. I-02-141.)


	� If an official has a conflict of interest in a particular decision, regulation 18702.5 explains that the official is required to leave the room during discussion and voting on the matter in which the official has a conflict, unless the official wishes to be heard as a member of the general public, as provided in subdivision (d)(3) of this regulation.  


� Some qualification is necessary here.  The litigation as presently conceived does not directly involve these real property interests, but this does not mean that “litigation decisions” can never directly involve the real property in question.  For example, a decision to amend the pleadings, changing the parties or the relief sought, could directly involve these real property interests.  If there is any doubt regarding a specific litigation decision, you should review regulation 18704.2. 


� We assume that Directors Wright and Glass have interests other than leasehold interests. 





