





December 5, 2003

Daniel J. McHugh, City Attorney
City of Redlands

Office of the City Attorney

Post Office Box 3005

Redlands, CA 92373-1505

Re:
Your Request for Informal Assistance

Our File No.  I-03-228
Dear Mr. McHugh:


This letter is in response to your request on behalf of City of Redlands Councilmember Jon Harrison for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request does not identify a specific decision or proceeding and only seeks our general guidance, we are treating your request as one for informal assistance.
  This letter should not be construed as assistance on any decisions of the Redlands City Council that may have already taken place.  Our assistance is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION


Does his offer to purchase a residential parcel of real property from Covington Construction and Development Company (“Covington”), when that parcel is located proximate to Covington’s proposed development project A, create a conflict of interest prohibiting Mr. Harrison from being involved in decisions of the Redlands City Council concerning Covington’s proposed development project B?
CONCLUSION


Based on the facts you supply, Covington is not an economic interest to Mr. Harrison.  Moreover, it is presumed that decisions of the Redlands City Council concerning Covington’s development project B will not have a reasonably foreseeable material financial effect on Mr. Harrison’s primary residence.  Thus, in either case he does not have a conflict of interest prohibiting him from being involved in decisions of the Redlands City Council concerning Covington’s development project B. 


You should be aware that at the time Mr. Harrison acquires a legally-enforceable right to purchase the real estate parcel from Covington, it will considered an interest in real property and an economic interest to him.  Since this property is not located within 500 feet of the boundaries of the development project B property, it is presumed that Mr. Harrison will not have a conflict of interest based on his real property interest in this parcel.  However, if Mr. Harrison’s purchase of the real estate parcel from Covington result in his receipt of a gift from Covington with a fair market value of $340 or more, he may have a conflict of interest in development project B decisions.  In addition, Mr. Harrison will have a conflict of interest in any decision concerning development project B which may have a reasonably foreseeable financial effect of at least $250 on his personal finances during any 12-month period.  
FACTS


Councilmember Jon Harrison’s residence is located adjacent to a residential subdivision being developed by Covington which, for purposes of our analysis, we refer to as development project A.  Mr. Harrison has made an offer through a local realtor to purchase a residential parcel owned by Covington, which is located directly behind the council member’s residence and adjacent to development project A.  This offer is pending and no agreement has yet been reached between Covington and Mr. Harrison.   Covington is proposing another subdivision project located elsewhere in the city which is not located within 500 feet of Mr. Harrison’s current residence.  For purposes of our analysis we refer to this subdivision proposal as development project B.   The Redlands City Council will be faced with a number of decisions concerning development project B.
ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may exist whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

1. & 2.  Is Mr. Harrison a public official who will make, participate in making, or influence a governmental decision?


The conflict-of-interest prohibitions only apply to public officials.  As a city council member, Mr. Harrison is a public official (section 82048; regulation 18701(a)) and unless disqualified under the conflict-of-interest provisions of the Act, he will make, participate in making, or influence governmental decisions, including decisions that concern Covington’s development project B.

3.  What are Mr. Harrison’s economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5.  The economic interests potentially relevant to your question are described below:


Personal Financial Effects --  A public official has an economic interest in his personal finances and those of his immediate family.  (Section 87103; regulation 18703.5.)


Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)  

Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3.)  

Sources of Gifts – A public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts totaling $340 or more in value provided to, received by, or promised to the official within 12 months prior to the date the governmental decision is made.  (Section 87103(e); regulation 18703.4.)

Personal Financial Effects


A public official always has an economic interest in his or her personal finances. “Personal finances” means the personal expenses, income, assets, or liabilities of the official and his or her immediate family (other than real property owned directly or indirectly by the official, and excluding the financial effect of a decision on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest.)  (Section 87103; regulations 18703.5 and 18705.5.)  “Immediate family”, for this purpose, is defined as a spouse and dependent children.  (Section 82029).   


Real Property 


Principal Residence: Presumably, the value of Mr. Harrison’s principal residence equals or exceeds $2,000.  Thus, he has an economic interest in his principal residence.  

Adjoining Parcel: To determine whether Mr. Harrison’s offer to purchase an adjoining parcel of real estate from Covington gives rise to an economic interest in that real property, it is necessary to examine a number of legal and factual issues.  Regulation 18703.2(a) provides that a public official has an economic interest in any real property “in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more in fair market value.”  An interest in real property is defined in section 82033 of the Act:

“‘Interest in real property’ includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.”  


To illustrate, if councilmember A, in an arms-length negotiation, acquires the right to purchase a real estate parcel before a specified future date, paying $2,000 for that right, the councilmember has an option to purchase real property, the fair market value of which would be $2,000.  This option constitutes an interest in real property which is an economic interest to the councilmember.  (Battersby Advice Letter, No. I-99-172.)  

If councilmember A enters into a written contract with the seller to purchase this property, they are parties to a legally enforceable purchase agreement.  Councilmember A thus has a beneficial interest in this real property.  Should the fair market value of this beneficial interest in the property be $2,000 or more (represented by crediting of the option payment as a deposit towards the purchase price, or by some other method of valuation), it is an economic interest to the councilmember.  (Strauss Advice Letter, No. A-90-184.)  

Once escrow has closed and title has transferred from the seller, councilmember A has a legally enforceable ownership interest in this real property, which interest has a fair market value of $2,000 or more and again it is an economic interest to the councilmember.  


Purchase options, beneficial interests, and ownership interests are all legally enforceable interests in real property, created by an offer and acceptance, and payment of consideration.  Mr. Harrison’s unilateral offer to purchase this real property, unaccompanied by any payment to Covington, does not give him at this time a purchase option, or beneficial or ownership interest in this property.  Indeed, it provides him with no legally enforceable rights at all with respect to this property.  For this reason, the real property which is the subject of his offer is not presently an economic interest to Mr. Harrison.  However, at such time as Mr. Harrison may acquire a legally enforceable interest in this adjoining parcel, it will be an economic interest to him. 

Sources of Income


If, however, Covington were to agree to sell the property to Mr. Harrison, the next question is whether Covington, as the seller of the parcel, becomes a source of income to Mr. Harrison and as such, an economic interest to him.  Regulation 18703.3 identifies sources of income to a public official generally as follows:
     

“(a) A public official has an economic interest in any person from whom he/she has received income aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.  For purposes of the Political Reform Act, a public official’s income includes income which has been promised to the public official but not yet received by him or her, if he or she has a legally enforceable right to the promised income.”

In a real estate sales transaction, the purchaser of the real property provides compensation to the seller of the property and that compensation is regarded as income to the seller.  Thus, we have advised in the past that when a public official sells his or her principal residence, the purchaser becomes a source of income to that official.  (See e.g., Berger Advice Letter, No. A-03-191.)   In this instance, however, the parties are aligned differently; the public official would be the purchaser and not the seller of the real property.  In a commercial transaction, it is the purchaser of the goods or services who is providing payment and considered, for that reason, to be a source of income to the seller.   Thus, Covington, as the seller, would not be a source of income to Mr. Harrison, a purchaser, should the offer to purchase become legally enforceable.  Mr. Harrison, as the purchaser, would acquire an economic interest in the real property.  The potential consequences of that are discussed below.

Sources of Gifts


Since Covington would not become an economic interest to Mr. Harrison by virtue of this sales transaction alone, should the transaction occur, ordinarily Mr. Harrison would not have a conflict of interest on that basis, disqualifying him from being involved in future city council decisions concerning the Covington development project B.  Should, however, Mr. Harrison pay less than fair market value for this real estate parcel, the difference between the price paid and the fair market value would constitute a gift to him.  If this difference would be $340 or more, Covington would be a source of a gift to Mr. Harrison that numbers among his economic interests.
  
4.  Are Mr. Harrison’s economic interests directly or indirectly involved in the governmental decisions?

Personal Financial Effects 

A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.  (Regulation 18704.5.)


Real Property

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)  


�  If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).  Since these officials are either members of the city planning commission or city council (which are positions enumerated in section 87200), these requirements apply to them.  





	�  Specific subdivisions of regulation 18703.3 invoke special rules defining sources of income with respect to former employers (regulation 18703.3(b)), and sources of commission income arising in various kinds of commercial transactions (regulation 18703.3(c).)


	�  Please note that public officials are subject to the gift limits provided under section 89503. Generally, under regulation 18940.2, beginning January 1, 2003, until December 31, 2004, Mr. Harrison may not receive gifts totaling more than $ 340 from a single source over a calendar year.


 





