





December 12, 2003
Elizabeth Wagner Hull
City of Chula Vista

Office of the City Attorney

276 Fourth Avenue

Chula Vista, CA 91910

Re:
Your Request for Advice


Our File No.   A-03-232
Dear Ms. Hull:


This letter is in response to your request on behalf of the Chula Vista City Councilmembers John McCann, Mary Salas, and Jerry Rindone for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Councilmember McCann, Salas, and Rindone all own residences in the Urban Core Specific Plan area.  Councilmember McCann also owns rental property.  Do these property interests create a conflict of interest for these officials with respect to decisions regarding the hiring and funding of a consultant to prepare the specific plan?
CONCLUSION


It appears that the “public generally” exception will permit Councilmember Salas and Rindone to participate in the decision despite any conflict of interest caused by their property.  We do not have sufficient facts to determine if this exception applies to Councilmember McCann’s situation.  Absent the exception, Councilmember McCann may not make, participate in making, or influence the decision in question.  
FACTS


The Community Development Department of the City of Chula Vista has issued a request for proposals for the preparation of an Urban Core Specific Plan (“UCSP”).  The UCSP will provide a neighborhood level plan to effectively implement the goals and policies for the city’s urban core as identified in the general plan.  The UCSP will address, at the neighborhood level, land use mix and distribution, zoning, urban and architectural design, vehicular and pedestrian circulation, parking, transit services and facilities, public improvements, and implementation procedures.  The UCSP study area boundaries are Interstate 5 to the west, Second Avenue to the east, C Street to the north and L Street to the south.  

The Community Development Department intends to hire a consultant to prepare the UCSP.  To accomplish the hiring, an RFP has been issued and the council will be asked to vote on the agreement with the recommended consultant and appropriate the funds necessary for the consultant services.  This appropriation will amend the budget.


Two members of the city council, Councilmember Salas and Councilmember Rindone, own property within the study area. These properties are their primary residences.   In your follow up letter of November 10, 2003, you also asked about Councilmember John McCann, who owns property which he leases to a tenant within the study area.  Based on the current GIS database, there are approximately 75,833 dwelling units in the city and approximately 15,287 units in the UCSP study area (~20%). 

The City of Chula Vista is a charter city governed by a council, consisting of four council members and a mayor, elected from the city at-large.  The city charter provides for the approval of ordinances or resolutions by the affirmative votes of at least three members unless another provision of the charter requires otherwise.  The charter provides that appropriations made after the adoption of the budget shall require the affirmative votes of at least four members. 
ANALYSIS

 The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
 
Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
 
Steps One and Two: Are the individuals public officials and will they be making, participating in making, or attempting to influence a government decision?

All of the individuals in question are considered “public officials” and each is making, participating in making, or influencing a governmental decision in voting on the contract.
  Note, if a council member has a conflict of interest in a decision to be considered at a noticed public meeting, then the council member must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest as discussed in regulation 18702.5(b)(1)(B) on the record of the meeting; (2) recuse himself or herself, and (3) leave the room for the duration of the discussion and/or vote on the item. (See regulation 18702.5, enclosed.)
 
Step Three: Identify the public official’s economic interests.  
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:
 
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).
 
 We assume that all of the officials in question have an interest in their respective properties worth $2,000 or more. Therefore, each official has an economic interest in his real property.  Further, Councilmember McCann owns property which is rented to another person.  That other person is considered a source of income to the council member.  You have not provided information regarding any other economic interests, thus, for purposes of this letter, we consider no other economic interests relevant to the decisions you have identified.

 
Step Four: For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, or using or attempting to use his/her official position to influence.
Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a “material financial effect” on that interest. First, the official must decide whether the economic interest is directly or indirectly involved in the specific decision in question. (Regulation 18700(b)(4).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances. (Regulation 18700(b)(5).) The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue. (Regulation 18700(b)(6).)  

Real Property:  Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:
 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.
“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property. For purposes of this subdivision, the terms ‘zoning’ and ‘rezoning’ shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest.
“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.
“(4) The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.
¶…¶
“(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.” (Regulation 18704.2(a).)
 
All of the council members own property in the study area.  You noted that in some cases the official’s property is more than 500 feet from the boundaries of the focus area.  The conflict-of-interest rules are applied on a decision-by-decision basis.  While in some circumstances, the boundaries of the focus area (and not the study area) may be the appropriate boundaries from which to measure,
 in this case your question concerns planning and funding related to the entire specific plan study area, and not decisions limited to the focus area.  Thus, pursuant to regulation 18704.2 (a)(2), each member will have real property directly involved in the decision in question.
Source of Income:  Regulation 18704.1(a) provides that a source of income is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
For purposes of this letter, we assume that Councilmember McCann’s source of income is not directly involved in the decision in question as contemplated by regulation 18704.1(a).

With respect to personal financial effect on the officials in question, regulation 18704.5 provides:
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.) A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Section 87100; regulation 18702.3.)


� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater. (Section 87103.) “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


� In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family. (Regulation 18703.5.)


� See the segmentation discussion below.





