





November 4, 2003
William H. Wainwright
Martinez City Council

1153 Hillside Drive
Martinez, CA 94553

Re:
Your Request for Advice


Our File No.  A-03-235
Dear Mr. Wainwright:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The issue concerns a decision scheduled for the November 5, 2003, city council meeting.
QUESTION


Do the Act’s conflict-of-interest provisions prohibit you from voting on 
Mr. Keller’s application for the disposition of city-owned real property and the merger and combination of other parcels located within 500 feet of your residential real property?

CONCLUSION

It is presumed that this decision will have a material financial effect on your economic interest in your residential real property and that you will have a conflict of interest in this decision.  However, as you were advised in the Wainwright Letter No. A-03-179, this presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on your property.  Reasonable reliance on an appraisal by a disinterested and otherwise qualified real estate professional, if based on an accurate understanding of the pertinent facts and circumstances, including the factors listed in regulation 18705.2 (b)(1)(A)-(C), will generally be sufficient to rebut this presumption.

FACTS


You are a member of the Martinez City Council.  You own residential property that is within 500 feet of residential property owned by Mr. Keller, who has a pending application with the City of Martinez to transfer a portion of a city-owned parcel adjoining his property and to combine and merge parcels of property.

You are presumed to have a conflict of interest preventing you from participating in the council’s decision on this matter, due to the proximity of your residence to Mr. Keller’s residence and the other subject properties (“Keller property”).  Therefore, you offer an appraisal from Mr. Michael Herwood, dated October 7, 2003.  Mr. Herwood’s appraisal analyzes the subject property, which includes Mr. Keller’s residence on Thomas Drive, the abandonment of “paper street,” a portion of Park Street, and the merger of parcels 372-153-034 and 035, and the combing of parcels 372-111-024 and 372-152-001. Mr. Keller is applying to the city for the abandonment of a street easement and to merge and combine some parcels with his residential property.

The appraiser states that he has used the criteria specified in regulation 18705.2(b)(1)(A)-(C) to determine whether your voting on this matter “could reasonably have any financial effect” on the value of your residence.  Mr. Herwood indicates that in his opinion, “any boundary adjustment, street abandonment or sale will have no financial impact whatsoever on your property or on the properties bordering yours, not even one penny.”  He further states that his opinion is “limited to the impact of the boundary adjustment, lot merger or street abandonment on your property, and properties bordering yours.”





   ANALYSIS

The primary purpose of the Act’s conflict-of-interest provisions is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the public official has a financial interest.

In order to determine the existence of a conflict of interest, regulation 18700 provides an eight-step analysis, as discussed below:

Questions One and Two:  Are you considered a “public official,” and are you making, participating in making, or influencing a governmental decision?
As a member of the Martinez City Council, you are a member of a state or local government agency and, therefore, you are a public official subject to the conflict-of- interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  As a member of the city council, you will make a governmental decision if you vote on the city council decision regarding Mr. Keller’s application and the Keller property.  

Question Three:  What is your economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, as described in section 87103.  As pertains to the pending decision, your economic interest is your real property:

A public official has an economic interest in real property in which he or she has a 
direct or indirect interest of $2,000 or more (section 87103(b); regulation 
18703.2);


 Since you have not inquired about any other economic interest potentially affected by this decision, we limit our analysis to the potential effect of this decision on your residential real property interest.  
Question Four:  Is your economic interest directly or indirectly involved in the governmental decision?


Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  Your residential real property is therefore directly involved in the city council decision regarding Mr. Keller’s application and the Keller property.
Questions Five and Six: What is the size of a financial effect on your real property that would be considered “material,” and is it reasonably foreseeable that the financial effect on your economic interest will be material?

Any financial effect of a governmental decision on real property directly involved in the governmental decision is presumed to be material.  (Regulation 18705.2(a)(1).)  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)  The size of the financial effect does not matter; if there is any financial effect at all, that effect is presumed to be “material.” 

An effect on an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a material financial effect is or is not reasonably foreseeable is necessarily a factual question that the public official is ultimately responsible to decide.  You have provided us a copy of Mr. Herwood’s October 7, 2003, appraisal.  As a qualified real estate appraiser, he offers his opinion on the financial effect of the city council decision regarding the Keller application/property on your residential real property.  Among other things, Mr. Herwood stated that he considered the factors specified in regulation 18705.2(b)(1)(A)-(C), and concluded that “any boundary adjustment, street abandonment or sale will have no financial impact whatsoever on your property or the properties bordering yours, not even one penny.”  

An appraisal by a disinterested and otherwise qualified real estate professional, based on an accurate understanding of all pertinent facts and circumstances, including those listed as factors in regulation 18705.2(b)(1)(A)-(C), will generally be considered a good faith effort by a public official to assess the financial effect of a decision on his or her real property, sufficient to rebut the presumption of regulation 18705.2(a)(1).  (Wainwright Advice Letter, A-03-179; Wallace Advice Letter, No. A-03-069; Vadon Advice Letter, No. A-02-080.)  Of course, the presumption can be rebutted only when the appraisal concludes that there will be no financial effect on the official’s real property, as the appraiser has concluded in your case.

However, a public official may not simply rely on a third-party appraisal without further inquiry into the qualifications of the appraiser, whether he or she considered the factors listed in our regulations, and whether the conclusions reached by the appraiser are objectively defensible, that is, based on a full and accurate assessment of all pertinent facts and circumstances.  When a third-party appraisal meets these standards, as it appears to do in this case, a public official may rely on the appraisal to conclude that the presumption of regulation 18705.2(a)(1) has been rebutted.
       

Questions Seven and Eight:  “Public Generally” and “Legally Required Participation” Exceptions


Because it seems that you have properly rebutted the presumption of regulation 18705.2(a)(1), and because you offer no information suggesting that an exception to the Act’s conflict-of-interest provisions might otherwise be applicable to the proposed city council decision, we end our analysis without considering the possible application of these two exceptions to the conflict-of-interest rules.   

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Please bear in mind the important qualification that the Commission does not act as a finder of fact in its advice giving capacity, and that ultimate responsibility for the reasonable assessment and disclosure of all pertinent facts rests with the public official.  (See, e.g. Oderman Advice Letter, No. A-02-340; O’Harra Advice Letter, A-00-174.)





