





October 31, 2003
Roy Rodriguez

H2O▪R2  Consulting Engineers, Inc. 
2030 East Route 66, Suite 200
Glendora, CA 91740
Re:
Your Request for Informal Assistance

Our File No.   I-03-237
Dear Mr. Rodriguez:

This letter is in response to your request for assistance regarding your duties as a water commissioner for the City of Glendora under the conflict-of-interest provisions of the Political Reform Act (“Act”).
 Because your request does not relate to a specific governmental decision, we treat it as a request for informal assistance.
  We also strongly encourage you to consider whether Government Code section 1090, the law prohibiting public officials from having an interest in certain contracts within their own agencies, may also be implicated by your situation. The Commission is charged with interpreting and enforcing the provisions of the Act, and may provide advice only with respect to those provisions (section 83114), so we refer you to the Attorney General’s office for questions regarding Government Code section 1090.
QUESTION


Does the Act prohibit you from holding a position as a member of the city water commission while simultaneously having an investment interest in, and employment relationship with, a corporation that does business with the city?
CONCLUSION


The Act does not prohibit an individual from holding a public office.  However, the Act may require a public official to disqualify himself or herself from certain governmental decisions under circumstances discussed below.
FACTS


You were appointed by the Glendora City Council on August 12, 2003, to the position of water commissioner.  You work for, and are part owner of a company that does business with the City of Glendora.  


 The water commission was recently created when the city council adopted Ordinance 1784.  You request analysis of a potential conflict of interest should your company perform work for the city related to the city’s capital improvements program. 
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests. (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700 (b)(1) - (8).)
 
Steps One and Two: Are you a “public official?” Are you making, participating in making, or influencing a governmental decision?
 

A public official is any “member, officer, employee or consultant of a state or local government agency,” including, but not limited to, paid or unpaid members of boards or commissions with decisionmaking authority. (Section 82048, regulation 18701.)   As a water commissioner for the City of Glendora, you are a public official.


The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [the official] has a financial interest.” (Section 87100; regulation 18700(b)(2).) The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions. (Regulations 18702-18702.4.)


· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) 

· A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)

· A public official “is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.” (Regulation 18702.3.)

 
Step Three: What are your economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests. The economic interests that might give rise to a conflict of interest are set forth in section 87103 and further defined in regulations 18703-18703.5.  Those pertinent to your question are as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));


· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


Investment and Business Position:  Assuming that your investment in your business is worth $2,000 or more, the business is considered an economic interest. (Sections 87103(a) and 87103(c).) In addition, pursuant to section 87103(d), your employment with the business also results in the business being an economic interest.


Source of Income:   Your business is also considered a source of income to you if you have received $500 or more from the business.  If you own a 10% or greater interest in this business, customers who are sources of income to the business are also considered to be sources of income to you to the extent that your pro rata share of the customer’s income is worth $500 or more.  



Personal Financial Effect:  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family. (Regulation 18703.5.) 

Step Four: Are your economic interests directly or indirectly involved in the decision?
 


The next step is to determine whether your economic interests will be involved directly or indirectly in the decision. (Regulation 18700(b)(4).) Because an actual governmental decision is required in order to analyze this question, we can only provide general information on how the process works.  Regulation 18704.1(a) provides:
“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

If a business entity or source of income is not directly involved in a governmental decision, apply the materiality standards in regulations 18705.1(c), 18705.3(b), or 18705.4(b), respectively. (Regulation 18704.1(b).)


Your Personal Finances: A public official’s personal finances are deemed to be directly involved whenever a public official makes a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family. (Regulation 18704.5.)


Steps Five and Six: Materiality and Foreseeability


A conflict of interest may arise only when the reasonably foreseeable
 financial effect of a governmental decision on a public official’s economic interest is “material.”  (Regulation 18700(a).) 


Pursuant to regulation 18705.3, the financial effect on your business  (or source of income) is deemed to be material and disqualifying when the business or source is “directly involved” in a governmental decision. 

For business entities indirectly involved in governmental decisions, the effect of a decision is “material” if it reaches the thresholds described in regulation 18705.1(c). (Regulation 18705.3(b)(1).) Thus, for example, if your business, or a client’s business is not publicly traded and relatively small in size, pursuant to regulation 18705.1(c)(4), an effect of a governmental decision is “material” when:

 

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,


“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,


“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”



When a source of income to a public official is an individual who is indirectly involved in the governmental decision, the applicable materiality standard is found at regulation 18705.3(b)(3):



“(A) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


“(B) The decision will affect the individual’s real property interest in a manner that is considered material under...[regulation] 18705.2(b).”

Moreover, there is also a separate and distinct materiality standard which applies in cases where there is a “nexus” between duties owed to a source of income and to the official’s public agency. The materiality threshold is understandably much lower when a public official is paid by a private person to accomplish some action that is within the official’s public decisionmaking authority. Regulation 18705.3(c) provides:

 

“(c) Nexus. Any reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.”


 
Determination of whether a nexus exists is necessarily a factual question, thus, we can not further analyze this issue absent facts of a specific decision. 



As to personal financial effects on a public official’s personal finances, the effect is deemed material if it is at least $250 in any 12 month period.  (Regulation 18705.5(a).)

Steps 7 and 8: Exceptions



Under the “public generally” exception (step 7), an official with a conflict of interest may still participate in a decision if the financial effect of the decision on the official’s economic interest is indistinguishable from the effect on the public generally. (Section 87103; regulation 18707(a).) The second exception (step 8) explores whether or not the public official is legally required to make or participate in the making of a governmental decision so that disqualification is not required. (Regulation 18708.)  Of course, like the earlier steps in the analysis, these exceptions are factually dependent and without a specific decision to consider we cannot provide further advice.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



� Government Code sections 81000-91014. All statutory references are to the Government Code unless otherwise indicated. Commission regulations appear at 2 California Code of Regulations, sections 18009-18997. All references to regulations are to Title 2, Division 6 of the California Code of Regulations.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)


� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater. (Section 87103.) “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


� An effect is considered “reasonably foreseeable” if the effect is “substantially likely.” (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.) Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision. A financial effect need not be a certainty to be considered reasonably foreseeable. On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.





