





February 11, 2004
Ronald R. Ball, City Attorney
City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA 92008-1989

Re:
Your Request for Informal Assistance

Our File No.   I-03-240
Dear Mr. Ball:


This letter is in response to your request on behalf of Dr. Mark Packard                  for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any decisions of the city council or redevelopment agency that may have already taken place.  Our assistance is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Since your inquiry is general in nature as to certain aspects of the redevelopment project, we are treating your request as one for informal assistance.

QUESTION


May Dr. Packard participate in decisions regarding the redevelopment of certain areas within the City of Carlsbad?
CONCLUSION


You have identified nine separate projects that are parts of a redevelopment project within the City of Carlsbad.  Because a conflict-of-interest analysis is necessarily fact-specific, each project is discussed below in the context of Dr. Packard’s economic interests and a separate conclusion is reached with respect to each project.
FACTS


Dr. Mark Packard was elected to the Carlsbad City Council in November 2002, and has requested an opinion regarding participation in future redevelopment commission decisions.  By virtue of his election, Councilmember Packard is also a member of the City of Carlsbad Redevelopment Commission.  The redevelopment commission adopted a redevelopment plan in 1981 which has a life of 25 years – it expires in 2006. However, under the housing and redevelopment law, the redevelopment agency must pay off its obligations as part of the dissolution process.  The redevelopment agency has outstanding debts of approximately $26 million which is expected to increase before the end of 2003.  The redevelopment agency will remain in existence until those debts are discharged which is anticipated to require many years. 


Councilmember Packard is a shareholder in a dental practice within the redevelopment area.  The dental corporation owns the real property where the office is located and provides sufficient off-street parking for its patients. Dr. Packard has more than a $2,000 financial interest in the business and more than $2,000 financial interest in the property.

One of the proposed redevelopment projects is a parking project intended to enhance parking in the redevelopment area.  There are a number of existing parking lots within the redevelopment area.  The redevelopment commission will decide how best to enhance public parking in the redevelopment area and one of the parking sites is a candidate for a future parking structure. Councilmember Packard seeks advice as to whether or not he may participate in the discussions and decision seeking funding and approving a potential parking structure or other changes to the parking program.  The decision by the redevelopment commission as to whether or not to seek funding and eventual construction of a parking structure would not affect the number of parking spaces provided on Councilmember Packard’s dental office nor does he have an application pending or intend to alter or vary the existing parking. 


You later submitted a letter identifying in greater detail nine separate projects that are aspects of the redevelopment project.  Each is detailed below:


A.  Redevelopment Project with Village Green at the Northwest Corner of State and Grand:  The subject property consists of 30,000 square feet of developable area.  Of the total land area 25,000 square feet is owned by the City/Redevelopment Agency and 5,000 square feet is owned by a private property owner who is willing to joint venture with the City/Agency on a redevelopment project.  Development of the subject property may include the purchase of the 5,000 square foot parcel (2825 State St.) or a development agreement by the City/Agency and the private property owner.  The property is currently configured as 20,000 square feet of contiguous parcels separated from the remaining 10,000 square foot parcel by an 80-foot wide public right-of-way (Christiansen Way) that serves as one of the entrances to the Village Coaster Station.  If the public right-of-way is vacated an additional 8,000 square feet of developable area could be added to the project.


The proposed project consists of a Village Green concept flanked on two sides by mixed-use buildings consisting of retail/restaurant uses on the ground floor and residential and/or office space above.  The Village Green will serve as a focal point for the downtown area and a primary gathering place for residents, employees, and visitors alike.  A joint parking structure is proposed to be constructed on adjacent NCTD property to provide the required parking for the mixed-use development and additional parking for Coaster Station riders. 


B.  Redevelopment Project on Roosevelt Street:  The subject property is located on the east side of Roosevelt Street between Grand and Carlsbad Village Drive.  The City of Carlsbad Redevelopment Agency owns 38,500 square feet of the 56,000 square foot property.  Two separate private property owners own the remaining 17,500 square feet.  Development of the site requires land acquisition of the remaining two parcels or a development agreement with the private property owners to joint venture on the redevelopment project. 


The proposed project consists of a three-story parking structure flanked on three sides by ground floor retail uses with residential and/or office uses above.  The proposed parking structure would provide required parking for the on-site uses as well as additional public parking for the downtown area.


C.  Public Parking Structure:  In addition to the two projects previously mentioned, as appropriate land becomes available, the project would include the acquisition of property and the construction of a multi-level parking structure to provide public parking to the downtown area.  It is anticipated that the Redevelopment Agency may acquire one or more parcels of property within a quarter mile radius of the Village Commuter Rail Station for public parking purposes.


D.  Enhanced Streetscape Improvements to North State Street:  The project area consists of the public right-of-way on both sides of State Street extending from Grand Avenue to Laguna Drive.  The proposed project includes the design and construction of an enhanced streetscape plan to promote greater pedestrian activity north of Grand Avenue. Construction of the project includes the following: acquisition of additional right-of-way where needed, installation of street trees, root barriers, tree grates, drip irrigation system, electrical conduit for outdoor lighting, decorative paving, and new curb, gutter, and sidewalks.  In addition to promoting increased pedestrian activity, the project will resolve existing drainage and safety issues.

E.  Enhanced Streetscape Improvements to State Street and Grand Avenue:  The project area consists of the public right-of-way on both sides of State Street extending from Grand Avenue to Carlsbad Village Drive and both sides of Grand Avenue extending from Roosevelt Street to the railroad right-of-way.  The proposed project includes the design and construction of an enhanced streetscape plan to promote greater pedestrian activity.  Construction of the project includes the following:  installation of street trees, root barriers, tree grates, drip irrigation system, electrical conduit for outdoor lighting, decorative paving, and new curb, gutter and sidewalks.  In addition to promoting increased pedestrian activity, the project will resolve existing drainage and safety issues.


F.  Conversion of On-Street Parallel to Diagonal Parking:  The project area consists of both sides of Grand Avenue from Hope Avenue to Carlsbad Blvd and the west side of Madison Street from Grand Avenue to Arbuckle Place.  A preliminary study has been completed indicating sufficient right-of-way exists to accommodate angled parking.  The proposed project includes the development of a traffic analysis and detailed engineering drawings to assess the total number of spaces to be feasibly achieved and impacts to through traffic on Grand Avenue and Madison Street, as well as all surrounding streets.  If a decision is made to pursue the conversion of the on-street parking, the project will be expanded to include construction of road improvements. 

G.  Right-of-Way Analysis and Conceptual Streetscape Plan:  The proposed project consists of a comprehensive right-of-way analysis to determine how to maximize on-street parking in the Village Redevelopment Area.  The analysis will identify existing right-of-way and potential right-of-way to be obtained from future development in order to maximize on-street parking.  The analysis will also include detailed drawings depicting design standards for maximizing utilization of right-of-way for purposes of providing additional public parking and enhanced landscaping.

H.  Miscellaneous Street Improvements:  The project will provide street widening, curb, gutter and sidewalk improvements at all locations within the Village Redevelopment Area where standard road improvements do not currently exist.  Sidewalk deficient areas include:  Madison Street between Arbuckle and Laguna Drive, portions of Grand Avenue east of Jefferson Street and the sought side of Christiansen Way between Carlsbad Boulevard and Washington Street.  The project would also include the acquisition of additional right-of-way where needed.  Completion of these improvements would improve traffic flow, parking, drainage, pedestrian access and the overall desired appearance of the Village. 

I.  Enhanced Entryway Treatment:  The proposed project includes an engineering analysis and design solution to modify the intersection of Carlsbad Boulevard and State Street, which serves as the northernmost entrance to the Village.   The engineering solution may involve a realignment of southbound Carlsbad Boulevard.  The installation of a traffic signal or a roundabout would facilitate turning movements, improve the flow of traffic, reduce pedestrian-vehicular conflicts, and provide an opportunity for a scenic entry statement to the Village.  This project may also include the installation of a pedestrian pathway on State Street and Carlsbad Boulevard to the intersection at Oceanside, if the pathway is feasible from both a physical and financial standpoint.
ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700(b)(1) – (8)), which is discussed below.   

1. & 2.   Is Councilmember Packard a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As a member of the Carlsbad City Council, Dr. Packard is a public official.  (Section 82048; regulation 18701(a).)  As a councilmember, unless disqualified under the conflict-of-interest provisions of the Act, Dr. Packard will make, participate in making, and influence governmental decisions.
   


In this latter regard, when a public official votes on a matter, he or she is “making a governmental decision.”  (Reg. 18702.1, subd. (a)(1).)  Similarly, when a public official prepares or presents any report, analysis, or opinion, either orally or in writing, which requires the exercise of the official and the purpose of which is to influence a governmental decision, the official is participating in making a governmental decision (regulation 18702.2(b)(2)).  Thus, should Dr. Packard vote with the Council or Agency on whether to consider the projects delineated above, he will be making a governmental decision.  Should he participate in the deliberations of the Council or Agency in connection with this vote, he will be participating in making a governmental decision.

3.     What are Councilmember Packard’s economic interests?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

You indicate Dr. Packard has at least a $2,000 interest in a dental business located on Grand Avenue.  By virtue of his shareholder status in the dental business, you indicate Dr. Packard also has a greater than $2,000 interest in the real property owned by the dental corporation.  From these facts we can discern at least two economic interests: 1) an interest in the real property located on Grand Avenue, and 2) the dental business located at that address.  


A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (§ 87103, subd. (c); reg. 18703.3.)  Income, for this purposes, includes a pro rata share of the income of any business entity or trust in which the individual (or his or her spouse) owns directly, indirectly or beneficially, a 10-percent or greater interest.  (§ 82030, subd. (a).)  Your facts do not indicate the extent of Dr. Packard’s ownership interest in the dental practice and whether it reaches the 10-percent threshold.  Moreover, we do not know which clients of the practice would become sources of income to Dr. Packard were that threshold met.  For purposes of this letter we will assume Dr. Packard has no such economic interests in the clients of the dental practice.  Should that in fact not be the case and should you have questions on how to apply conflict of interest analysis to a source of income, please feel free to write in for further advice.
4.
Are Dr. Packard’s economic interests directly or indirectly involved in the governmental decisions?

A.  Real Property:  Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  (Reg. 18704.2, subd. (a)(1).)  Examining projects A-I, it appears that projects B, E, F, and H are within 500 feet of the boundaries of the property that is the subject of those respective projects.  Accordingly, Dr. Packard’s real property is directly involved in these four projects.  Projects A, D and I appear to be more than 500 feet from the boundaries of the respective projects.  As a result, Dr. Packard’s real property is indirectly involved in these projects.  With respect to projects C and G, your description of these projects is insufficient to identify whether they will occur within or without the 500-foot threshold to determine whether Dr. Packard’s real property interest will be directly or indirectly involved.  With respect to Dr. Packard’s real property interest, then, we are unable to advise whether these projects will be a source of a conflict of interest for Dr. Packard.  

B.  Business Interest:  As Dr. Packard has a second identifiable economic interest in addition to his real property interest, one must now examine whether Dr. Packard’s economic interest in his dental practice is directly or indirectly involved in each of the projects described above.  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Reg. 18329, subd. (c), copy enclosed.) 


	�  If a public official’s office is listed in section 87200 (“87200 filers” include members city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (§ 87105).  Since Dr. Packard is a member of the Carlsbad City Council, these requirements apply to him. 





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





