





March 11, 2004
J. Dennis Crabb
Rollston, Henderson, Rasmussen

& Crabb

591 Tahoe Keys Boulevard, Suite D8

South Lake Tahoe, CA 96150

Re:
Your Request for Advice

Our File No.  A-03-241
Dear Mr. Crabb:


This letter is in response to your request on behalf of County of Alpine Supervisor Gansberg for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as assistance on any conduct that may have already taken place.  The Fair Political Practices Commission ("Commission") does not act as a finder of fact when it renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)
QUESTIONS

(1).  Does Supervisor Gansberg have a conflict of interest prohibiting him from making, participating in, or influencing a decision regarding proposed changes to the county’s scenic highway regulations?


(2).  Would the fact that a number of the parcels owned by Supervisor Gansberg are under Williamson Act contracts affect Supervisor Gansberg’s ability to participate in the discussion, both as to the subject parcels and as to individual highway frontage components?


(3).  Can a county action establishing new or revised regulations be bifurcated so that Supervisor Gansberg can vote on County roads, individually on one or more of the state highways, or both and abstain from action on other state highways where a conflict may exist?
CONCLUSIONS

(1).  No.  Absent any facts rebutting the presumption that the governmental decision would not have a material financial effect on Supervisor Gansberg’s real property economic interest, Supervisor Gansberg would not have a conflict of interest within the meaning of the Act.

(2).  Under our analysis in question no. 1, the governmental decision is presumed not to have a material financial effect on the economic interest.  Therefore, there is no need to consider the impact of the Williamson Act contract provisions. 


(3).  No.  Since the new or revised regulations would equally affect all state highways or county roads that have scenic highway designations, the decision cannot be broken down into separate decisions that are not inextricably interrelated.
FACTS


The County of Alpine is presently reviewing its existing scenic highway regulations.  The program applies both to specifically designated county roads and state highways.  As to the state highways, a county’s regulatory program is required in order to obtain a scenic highway designation under the state sponsored program.  The regulations apply to land areas adjacent to roads and highways that are classified as scenic highways by the Board of Supervisors, on a finding that they meet the criteria for such classification and require the particular protection provided by the regulations to preserve their scenic qualities and the public interest therein.

Supervisor Gansberg owns property which fronts on three state highways (4, 88, and 89) that are designated as scenic highways.  He owns no properties fronting on the county roads for which a scenic designation presently exists or is being discussed.  A significant portion of Supervisor Gansberg’s lands fronting the state highways is under Williamson Act contracts with the county.  These contracts effectively preclude development of the property for their term.

As we understand it, the Williamson Act (Gov’t. Code section 51200), also known as the California Land Conservation Act of 1965, enables private landowners to contract with counties and cities to voluntarily restrict their land to agricultural or related open space use.  In return, landowners receive property tax assessments which are much lower than normal because they are based upon farming and open space uses as opposed to full market value.

Through these contracts, the Williamson Act preserves agricultural and open space lands by discouraging premature and unnecessary conversion to urban uses.  The contracts are entered for a rolling term 10-year term (i.e., unless either party files a "notice of nonrenewal," the contract is automatically renewed for an additional year).  You have indicated that the properties owned by Supervisor Gansberg that are under Williamson Act contracts are in the first year of their term.

You have indicated in a telephone conversation that the provisions of the Williamson Act contracts in which Supervisor Gansberg has entered are more restrictive than any of the provisions that would be considered as part of the scenic highway regulations.  Because of this, the provisions enacted under the scenic highway regulations would not presently affect properties under Williamson Act contracts, since those properties are already under such restrictions.  For purposes of this analysis, we assume that this is the case.

The County has provided information indicating that there are 477 property owners with property located along the scenic corridors within the jurisdiction.  There are a total of approximately 2,400 property owners within the entire jurisdiction.
ANALYSIS

Question No. 1
Potential Conflict of Interest

The Act's conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them. (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Step 1

Public Official


As a member of the Alpine County Board of Supervisors, Supervisor Gansberg is a public official under the Act (Section 82048).  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decision that will have a reasonably foreseeable material financial effect on any economic interest he may have.

Step 2

Making, Participating in, or Influencing a Governmental Decision


A public official “participates in making a governmental decision” when acting within the authority of his or her position, the official advises or makes recommendations to the decision maker either directly or without significant intervening substantive review by: conducting research or making any investigation that requires the exercise of judgment of the part of the official and the purpose is to influence a governmental decision; or prepares or presents any report, analysis, or opinion, orally or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision. (Regulation 18702.2(b).)


Additionally, with regard to a governmental decision which is within or before an official’s agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency. (Regulation 18702.3(a).)


Since, as a member of the Board of Supervisors, Supervisor Gansberg will be called upon to consider whether the county should approve or disapprove any changes to the existing scenic highway regulations, he would be making, participating in making, or otherwise using his official position to influence a governmental decision.
Step 3

Potentially Disqualifying Economic Interest

Regulation 18703.2 states that a public official has an economic interest in any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more in fair market value.  We assume for purposes of this analysis that Supervisor Gansberg’s real property has a fair market value equal to or in excess of $2,000.  Therefore, Supervisor Gansberg has an economic interest in the real property that he owns.
Step 4

Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision ?


In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision (regulation 18704(a)).  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply (regulation 18704(a)(1)).

Regulation 18704.2(b) states:

(b) … real property in which a public official has an interest is not directly involved in a governmental decision, but indirectly involved if:
(1) The decision solely concerns the amendment of an existing zoning ordinance or other land use regulation ( such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all properties designated in that category, which shall be analyzed under Title 2, California Code of Regulations, section 18705.2(b).


Since the proposed changes to the scenic highway regulations (the governmental decision) concerns the amendment of an existing zoning ordinance, Supervisor Gansberg’s economic interest is indirectly involved.
Step 5

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations. 





	� We note that you asked us to assume hypothetically that a conflict of interest exists.  However, the Commission generally refuses to consider hypothetical questions.  Thus, we have fully analyzed the question through the eight step process.





