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October 31, 2003
Nancy Kierstyn Schreiner
City of Thousand Oaks

2100 Thousand Oaks Boulevard

Thousand Oaks, CA 91362-2903

Re:
Your Request for Advice


Our File No.  A-03-242
Dear Ms. Schreiner:


This letter is in response to your request on behalf of Planning Commissioner Laura Lee Custodio for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Please note that this letter is based on the facts you have presented to us. The Commission does not act as finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

May Commissioner Custodio participate in a decision concerning the California Lutheran University’s land use entitlement application despite the fact that her child attends the school?
CONCLUSION


Commissioner Custodio may participate in the decision so long as it is not reasonably foreseeable that she will experience a personal financial effect totaling $250.00 in a 12-month period as a result of the decision.

FACTS


California Lutheran University (“CLU”) is a private university located in the City of Thousand Oaks. CLU currently has approximately 2,900 students. The City of Thousand Oaks has a current population of approximately 122,000.  CLU has a pending land use entitlement application before the city to construct the North Campus Athletic Facility, which will include a sports fitness center, aquatics complex, baseball stadium, soccer stadium, football stadium, tennis courts, track and field facilities, softball stadium, baseball infield practice field, two detention basins, preschool, maintenance facilities and associated parking lots. The planning commissioner’s child attends CLU as a student and the planning commissioner pays for tuition and other educational fees and costs.

The university has not proposed or suggested any increase in tuition and/or recreation fees at the present time. There is a potential that tuition and/or recreation fees in the future might increase as a result of the approval of the proposed CLU project. 

ANALYSIS


The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
 

Determining whether a conflict of interest exists under section 87100 of the Act requires analysis of the following questions:

 
1.  Is Commissioner Custodio a “Public Official” for Purposes of the Act?


Commissioner Custodio is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is subject to the conflict-of-interest provisions of the Act. (Section 82048; regulation 18701(a).)
 
2.  Is Commissioner Custodio Making, Participating in Making, or Influencing a Governmental Decision?
 

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Section 87100; regulation 18702.1.) A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Section 87100; regulation 18702.2.) A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Section 87100; regulation 18702.3.)
 

Commissioner Custodio will “make a governmental decision” if she votes on the land use entitlement application. Additionally, if she engages in any of the actions detailed above with regard to this decision, she will be “participating in making” or “influencing” a governmental decision.

 
3.  What are Commissioner Custodio’s Economic Interests - the Possible Sources of a Conflict of Interest?
 

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);


· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);


· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);


· A public official has an economic interest in his or her personal finances, including those of his or her immediate family--this is the “personal financial effects” rule (section 87103; regulation 18703.5).

 
Based on the information you have provided, Commissioner Custodio has an economic interest in her personal finances. You have described no other economic interest for us to consider.
 
4.  Are Commissioner Custodio’s Economic Interests Directly or Indirectly Involved in the Governmental Decision?


“A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.” (Section 87103; Regulation 18704.5.)
 
5. and 6.  Will the Financial Effect on Commissioner Custodio’s Economic Interest be Material and Reasonably Foreseeable?


Knowing the degree to which the economic interest is involved in the board's decision, the next step is picking the appropriate standard for evaluating the materiality, that is, the importance of the effect of the decision on the economic interest. (Reg. 18700(b)(5).) The sixth, and usually most important step, in deciding whether the commissioner has a conflict of interest is using the materiality standards (from step 5) to decide if a material financial effect on one or more of her economic interests is reasonably foreseeable as a result of the decision. (Reg. 18706.) As used here, "reasonably foreseeable" means "substantially likely." (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.) A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard. On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. (Ibid.) A material financial effect on an economic interest is reasonably foreseeable if it is substantially likely that one or more of the materiality standards applicable to that economic interest will be met as a result of the governmental decision. (Regulation 18706.)


If it is reasonably foreseeable that the decision on the land use entitlement application will affect Commissioner Custodio’s personal finances by $250 or more in a 12-month period as a result of the decision, she will have a conflict of interest. Consequently, if it is reasonably foreseeable that the amount of tuition and fees Commissioner Custodio pays to the school will increase or decrease by $250 or more as a result of the decision, she will be disqualified from participating in the land use entitlement applications.  Of course this determination is necessarily a factual question that you must resolve in consultation with the commissioner.
 
7. and 8.  The “Public Generally” and “Legally Required Participation” Exceptions.
 

There are two exceptions to the conflict-of-interest rules that allow an official to participate in a decision despite a conflict of interest.  In order to fit within the “public generally” exception, the public official must demonstrate that the governmental decision affects the public official's economic interests in a manner which is indistinguishable from the manner in which the decision will affect a significant segment of the public generally. (Regulation 18707, subd. (a).)  With respect to the “legally required participation” exception, this exception applies when a majority of the body is disqualified such that a disqualified member’s participation is “legally required” in order to make a quorum.  You have not supplied any facts to suggest that either of these exceptions apply to your facts.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:
John W. Wallace  




Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� If the commissioner has a conflict of interest in a decision to be considered at a noticed public meeting, then she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest as discussed in regulation 18702.5(b)(1)(B) on the record of the meeting; (2) recuse herself, and (3) leave the room for the duration of the discussion and/or vote on the item.  (See regulation 18702.5, enclosed.) 


� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater. (Section 87103.) “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





