



           
November 25, 2003
Wendy R. Scalise, Councilmember

City of Atascadero

8935 Ortega Road

Atascadero, CA 93422

Re:
Your Request for Advice


Our File No.  A-03-246
Dear Ms. Scalise:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


Do the Act’s conflict of interest provisions bar you from voting on a proposal under which the city would purchase and guarantee a bond enabling property owners along eight local roads to form assessment districts for the repair and maintenance of those roads?  
CONCLUSION


As we understand the facts, the city council decision on the bond would have a reasonably foreseeable, material financial effect on your economic interest in real property along one of these roads.  Accordingly, you would have a conflict of interest in the city council decision, and are prohibited from any decisionmaking role in this matter.  
FACTS


You are a member of the city council of Atascadero, a small city of approximately 26,000 residents.  In early December the city council will consider and vote on a proposal under which the city would purchase and guarantee a bond, in the range of $750,000, to fund improvements to eight local roads.  If the city decides in favor of the bond, owners of properties adjacent to each of the roads would have an opportunity to decide whether they wish to form an assessment district, the function of which would be to assess a surcharge on the property tax for each parcel along the road, sufficient to retire the bond obligation.  


The latter vote would be conducted separately among the owners of properties adjacent to each of the eight roads.  If sixty percent of the owners along any given road approve the formation of an assessment district, all owners of properties along that road would bear a proportionate assessment, and bond money would become available to fund projects on that road.  You anticipate that assessment districts would be approved by most, if not all, of the eight groups entitled to vote on the question.  You are one of thirteen owners of property along one of these roads.  







   ANALYSIS


The Act's conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them. (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official's economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step analytical framework for deciding whether a public official has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b).)  We apply this analytical process to your question.  

Step One: Are you a “public official”?


The Act's conflict of interest provisions apply only to “public officials.”            (Sections 87100, 87103; regulation 18701.)  “Public Official” is defined by the Act to include every “member, officer, employee or consultant of a state or local government agency,” with some exceptions not relevant here.  (Section 82048.)  “‘Local government agency’ means a county, city or district of any kind including a school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, com-mission or other agency of the foregoing.”  (Section 82041.)  As a member of the city council, you are a public official for purposes of the Act.
 
 
Step Two:  Will you be making, participating in making, or influencing a governmental decision?

The Act's conflict of interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.” (Section 87100; regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, which provide as follows: 

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) 
· A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.) 
· A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)


If a public official does not make, participate in making, or use his or her official position to influence a governmental decision, there can be no conflict of interest as defined by the Act.  Your question presupposes that you will be making or participating in making a governmental decision relating to the city council vote you have described.  A disqualifying conflict of interest is therefore possible. 
  

Step Three: Economic interests, the possible sources of a conflict of interest.
 

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:


· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

· A public official always has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Your account of the facts indicates that you have an ownership interest in real property along one of the roads in question.  For purposes of this letter, we assume that you have a direct or indirect interest worth $2,000 in this real property.  


“Personal financial effects” are not treated separately from financial effects on an official’s real property interests.  (Regulation 18705.5(a).)  A property tax assessment or surcharge is a burden on the associated real property interest and, as such, would not be separately considered a “personal financial effect.”  
Step Four:  Is your economic interest directly or indirectly involved in the decision?
Real property in which a public official has an economic interest is directly involved in a governmental decision if the decision meets any of the criteria set forth in regulation 18704.2.  Subdivision (a)(4) of that regulation provides that real property is directly involved in a governmental decision if “[t]he governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.”  Your account of the facts establishes that the city council decision to purchase and guarantee the bond is a decision “involving” the imposition or modification of a fee or tax imposed on your real property interest, because that decision is the acknowledged and indispensable prelude to creation (albeit by another body) of an assessment district, the purpose of which is to increase the tax assessment on your real property.  Your economic interest in this real property is therefore directly involved in the city council decision on the bond. 

Steps Five and Six:  At what point does an effect on your economic interest become “material,” and is it reasonably foreseeable that the effect of the governmental decision upon your economic interest will meet this materiality threshold?


Materiality

A conflict of interest can arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is “material.”  (Regulation 18700(a).)  For real property directly involved in a governmental decision, regulation 18705.2(a)(1) provides – for property interests other than leaseholds:  

“The financial effect of a governmental decision on the real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  

 
Foreseeability


Once a public official identifies the materiality standard appropriate to the particular circumstances of a given decision, the official must next determine whether it is “reasonably foreseeable” that the decision would result in a “material” financial effect on his or her economic interest(s).  When the financial effect is presumed to be material, as it is in this case, it may still be important to consider whether the presumption can be rebutted by showing that it is not reasonably foreseeable that there will be any financial effect on the economic interest.  


An effect upon an economic interest is considered “reasonably foreseeable” when there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  As discussed above, because the city council’s vote on the bond is an indispensable element of the assessment districts’ establishment, it is reasonably foreseeable at the time of that vote that there will be some effect on the official’s economic interest, since the vote will determine whether or not bond monies will be available to fund the improvements.  
Steps Seven and Eight: Exceptions.
 

An official who might otherwise have a conflict of interest in a particular decision may still participate in that decision if the circumstances are such that an exception to the conflict of interest rules might apply.  The “public generally” exception may be invoked when the financial effect of a decision upon a public official's economic interests is not distinguishable from the effect of the decision on a significant segment of the public generally.  (Section 87103; regulation 18707(a).)  Your account of the facts does not suggest that the “public generally” exception is available to you in this case, due to the relatively small number of potentially affected property owners. 


An official with a conflict of interest may still participate in the decision under the “legally required participation” exception. This is an exception that typically applies when an agency is unable to assemble a quorum of its members without participation of an official who has a conflict of interest.  You have not suggested that this exception might become applicable in this case.  


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Regulation 18702.4 lists a series of exceptions to the rules stated in the preceding three regulations, which apply only in certain limited circumstances.


	� If an official has a conflict of interest in a particular decision, regulation 18702.5 explains that the official is required to leave the room during discussion and voting on the matter in which the official has a conflict, unless the official wishes to be heard as a member of the general public, as provided in subdivision (d)(3) of this regulation.  





