





February 2, 2004
Dean Derleth, City Attorney

City of Colton

Best Best & Krieger, LLP

5 Park Plaza, Suite 1500

Irvine, CA 92614

Re:
Your Request for Advice

Our File No. A-03-247
Dear Mr. Derleth:


This letter is in response to your request for clarification of the advice presented to you in Derleth Advice Letter No. A-03-148, on behalf of Mayor Bennett, Councilmembers De La Rosa, Hernandez, Ramos and Zamora, and Commissioners Oliva, Prieto and Vilches regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  
QUESTIONS

1.  If a Redevelopment Plan decision is to create the boundaries of the project area, is the “substantially similar manner” prong of the public generally exception met if every parcel has an equal opportunity to be benefited by improvements that are approved in the future?

2.  a. Will the Fair Political Practices Commission (“Commission”) provide advice concluding whether it is reasonably foreseeable whether decisions concerning the Redevelopment Plan will have a material financial effect on economic interests of public officials if no facts are provided demonstrating the financial impacts of the decision on the public officials’ economic interests?   

      b.  If not, what information must a public official provide in order to receive such advice?

3.  Since Councilmember Hernandez does not have an interest in real property located either within the redevelopment area or within 500 feet of the proposed boundaries of the redevelopment area, will the Commission clarify its prior advice to remove Commissioner Hernandez from the listing of those public officials having a conflict of interest based on their economic interest in their principal residence?

CONCLUSIONS

1.  No.  The “public generally” exception is one which involves a factual comparison between the reasonably foreseeable financial effects of a decision upon the economic interests of a public official and members of the relevant significant segment of the public generally.  Merely weighing opportunities for financial effects to occur, as opposed to the financial effects themselves, does not satisfy the exception.    
2.  a.  No.  The question of whether a material financial effect on a public official’s economic interests is reasonably foreseeable is a question of fact.  Therefore, in the absence of relevant facts supplied by these officials, we are unable to advise whether a material financial effect on a particular economic interest is reasonably foreseeable.  However, when sufficient facts are provided, our advice will apply the regulations and the Commission’s opinions to those facts and provide advice as to whether these legal standards have been met.
    b.  Since this is a factual determination, the information to be provided depends upon the nature of the decision and the public official’s economic interest(s) to be affected by the governmental decision.  In our analysis below, we provide examples of the type of relevant information described in our regulations and/or previously provided by public officials when seeking our advice. 
3.  Yes.  The inclusion of Councilmember Hernandez in this listing was inadvertent.  The sole economic interest attributable to Commissioner Hernandez (which we describe elsewhere in our prior advice) is his interest in Stater Brothers, which is both his employer and a business entity in which he owns stock with a fair market value in excess of $2,000.

FACTS


The Derleth Advice Letter concluded that the City of Colton’s mayor, as well as a number of its council members and planning commissioners, have a conflict of interest in decisions of the Colton City Council and the Colton Redevelopment Agency concerning the adoption or amendment of the La Cadena Corridor Redevelopment Plan  (“Redevelopment Plan”) due to these officials’ interest in real property (a principal residence, vacant land, and/or residential rental property).  The letter also concluded that if it is reasonably foreseeable that these decisions will have a material financial effect upon these official’s economic interest in individuals and business entities which are sources of income to them, they will have a conflict of interest on that basis as well.  


When applying the “public generally” exception to their present or potential conflicts of interest, Mayor Bennett and Councilmembers De La Rosa and Ramos were advised that the special form of the public generally exception found at regulation 18707.9(a) applied to their economic interests in residential rental property.  However, the officials were advised that the public generally exception would not apply should the officials have a conflict of interest based on their principal residence, or individuals or business entities that are economic interests to them.  This was because: a) there are an insufficient number of business entities located within the project area to meet the “significant segment” first prong of the exception; and b) there were no facts provided to demonstrate whether the “substantially similar manner” second prong of the exception would be met with respect to individuals (tenants) who are sources of income to the officials owning rental property within the project area. 

ANALYSIS
1.  Application of the “Substantially Similar Manner” Prong of the Public Generally Exception

Under the “public generally” exception, a public official who otherwise has a conflict of interest in a decision may still participate when the financial effect of the decision upon the official’s economic interest is indistinguishable from the effect of the decision on a significant segment of the public generally.  (Section 87103; regulation 18707(a).)  This is a two-pronged exception.  First, it is determined whether a “significant segment” of the official’s jurisdiction, or the official’s election district, is affected by the governmental decision.  If so, it is next determined whether the significant segment will be financially affected in “substantially the same manner” as the effect upon the public official’s economic interest(s).  


In our prior advice to you, we concluded that the first or “significant segment” prong of the public generally exception was satisfied for Councilmembers De La Rosa, Ramos, and Zamora, and Commissioners Oliva, Prieto, and Vilches with respect to their individual interests in real property.  We also advised that no facts were provided to show that these officials would be affected in substantially the same manner as the significant segment of the public generally.  You seek clarification whether the second or “substantially the same manner” prong of the exception will be met if all parcels of real property located within the project area will have equal opportunity to realize the financial benefits associated with future improvements within the project area.  

The public generally exception is a test which measures financial effects resulting from a decision and not the opportunity or eligibility of parcels or business entities to be financially benefited by the plan.  The latter does not take into account the degree of financial benefit conferred by the plan upon, respectively, the public official’s economic interests and members of the relevant significant segment.  Without this comparison, it cannot be said whether the financial effect upon a public official’s economic interests is substantially similar in manner to the financial effect upon members of the significant segment.  

For example, if a redevelopment plan provides that all homeowners located within the redevelopment area may apply for low-interest rehabilitation loans, this would be a plan provision which provides equal opportunity for both a public official and members of the significant segment which own a home in the redevelopment area to be financially benefited by the plan.  However, while all may apply for loans, the loan amount could vary from individual to individual.  If the public official will seek a home rehabilitation loan of $50,000 and a survey shows that the largest loan to be sought by any member of the significant segment would be $10,000, it is reasonably foreseeable that the rehabilitation loan program would not have a substantially similar financial effect as between the public official and members of the relevant significant segment, despite the equal opportunity each shared to acquire a rehabilitation loan.  


   The analysis in Berger Advice Letter, No. A-03-191 further illustrates this contrast.  There, certain public officials were faced with a number of decisions in connection with the Fagan Canyon Development Project, a project which would add considerably to the city’s size and to traffic on its seven major traffic corridors.  Three of these officials had their principal residence proximate to these traffic corridors.  After finding that a significant segment of the public generally would be affected by the increased traffic, we stated:

   “Since the public generally exception measures financial effects resulting from a decision, merely comparing volumetric increases in traffic flow along these corridors is not enough to determine whether the public official’s economic interests will be affected in a manner substantially similar as the effect upon the significant segment of the public generally.  Instead, in this instance the relevant comparison is one that takes into account the relative differences in property values attributable to these decisions, resulting from the increased traffic flow along the city’s traffic corridors.2/ [Emphasis in the original.]”   

   “2/  For example, if it is concluded that the increased traffic flow along the traffic corridor proximate to council member A’s residence has an effect of X dollars on the value of council member A’s residence, then the effect of increased traffic volume on the value of real property elsewhere on these traffic corridors is compared.  If the number of these property owners that will experience X dollars (or an amount substantially similar to X dollars) equals 10% or more of the property owners of the city, the public generally exception will apply. . . . This is important to observe since, under the facts you provide, the increased volume of traffic is different as between the traffic corridors and also varies along individual corridors as the distance from the boundaries of Fagan Canyon increase.”

(Berger, mimeo at p. 15.) 

Moreover, we are not persuaded that the Redevelopment Plan provides “equal opportunity” for parcel owners within the Redevelopment Area to realize the financial benefits of the Plan.  The substantive provisions of the Redevelopment Plan clearly differentiate among properties.  For instance, under § 353, special consideration is to be given to historically significant structures.  Thus, on its face it appears that the plan will have a reasonably foreseeable financial effect on historical structures which is different than non-historical structures.  


Similarly, the plan contemplates constructing multiple public improvements, including street lighting, sewer systems, storm drains, street widening, new traffic signals, intersection improvements, and the resurfacing of ten streets listed by name (Plan, § 343.) It is reasonable to assume that residential properties within the redevelopment area that are located on a resurfaced street, a widened street, or proximate to an improved intersection or new traffic signal will be financially affected in a manner that is different than residential properties located in areas which are not similarly improved.  


At first blush, these examples suggest that the financial impacts of adopting the plan will not be substantially similar throughout the plan area.  In any event, a factual analysis must be provided by a requestor before we can advise whether the second “substantially the same manner” prong of the “public generally” exception can be met.
2.  Reasonably Foreseeable Material Financial Effects

a.  Will the Commission Provide Advice?


The question of whether a governmental decision will have a reasonably foreseeable material financial effect upon a public official’s economic interests is not one of law, but of fact.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  As such, it typically must be answered on a decision-by-decision basis and is, ultimately, for the public official and not us to answer.
  Consequently, it is necessary for a public official seeking advice on this point to provide relevant facts demonstrating whether it is substantially likely that materiality standards will be met.  

You inquire whether, based on the Redevelopment Plan and argument included in your request, we can advise you whether it is reasonably foreseeable that decisions concerning the Redevelopment Plan will not have a reasonably foreseeable material financial effect upon one or more of these officials’ economic interests.  This would require us to provide advice, for instance, whether it is reasonably foreseeable that such decisions would affect the gross revenues either of Stater Brothers, a retail grocery chain, or Citizens Business Bank, by $500,000 or more.  Since your request contains no facts on these points, if we were to offer this advice it would be speculation, which is inconsistent with the Commission’s regulations (see note 3, supra) and disregards that foreseeability, in this context, is a question of fact.  

b.  Information To Be Provided With Request For Advice

The information to be provided with an official’s request for advice is that which would have a tendency in reason to prove or disprove that a governmental decision will have a reasonably foreseeable material financial effect upon one or more of an official’s economic interest.  The particular facts to be supplied depends upon the nature of the decision and the particular economic interest implicated by that decision.  Regulation 18706(b) provides an illustrative list of five factors which may help a public official determine whether it is reasonably foreseeable that a governmental decision will have a material financial effect on one or more of his or her economic interests.  These are:

   “(1) The extent to which the official or the official’s source of income has engaged, is engaged, or plans on engaging in business activity in the jurisdiction;

    (2) The market share held by the official or the official’s source of income in the jurisdiction;

    (3) The extent to which the official or the official’s source of income has competition for business in the jurisdiction;

    (4) The scope of the governmental decision in question; and

    (5) The extent to which the occurrence of the material financial effect is contingent upon intervening events, not including future governmental decisions by the official’s agency, or any other agency appointed by or subject to the budgetary control of the official’s agency.” 

Information bearing upon as many of these factors as are implicated by the decision should be provided with your request for advice.
 

3.  Councilmember Hernandez


You correctly note at footnote 1 of your request for reconsideration, that in our discussion of the “public generally” exception, Mr. Hernandez was inadvertently included in the summary listing of public officials, which our advice concluded to have a conflict of interest due to an interest in real property.  As you correctly noted, and as  stated elsewhere in our prior advice, the particular economic interest giving rise to Mr. Hernandez’s conflict of interest is Stater Brothers, a business entity that is a source of income to him and in which he has an interest, through stock ownership, valued in excess of $2,000.    
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  The Commission does not act as a finder of fact when it offers advice or assistance.  (Regulation 18329(b)(2)(B).  Formal written advice is the application of the law to a particular set of facts provided by the requestor.  (Regulation 18329(b)(7).)  


	�  Recent letters which may be of interest to you  that expound upon step six, the “reasonably foreseeable” step, of the Commission’s standard eight-step conflict-of-interest analysis are: Thiltgen Advice Letter, No. I-03-053; Carvalho Advice Letter, No. A-02-294; and Leibold Advice Letter, No. A-02-218.  Copies of these letters are obtainable through commercial legal database services, such as Westlaw or Lexis-Nexus.   





