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February 13, 2004

Kevin G. Ennis
Richards Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Advice


Our File No. A-03-256
Dear Mr. Ennis:


This letter is in response to your request for reconsideration, on behalf of Ms. Mandy Johnson, a member of the Board of Governors of the L.A. Care Health Plan (“L.A. Care”) and Executive Director of the Community Clinic Association of L.A. County (“CCA”) of the advice presented to you in Ennis Advice Letter No. A-03-180 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  
QUESTIONS


1.  Under the special rule of regulation 18705(c), is it necessary that L.A. Care’s decisions have no reasonably foreseeable material financial effect on both CCA and its members in order to avoid imposing the “nexus test”?


2.  For the purpose of applying the “public generally” exception, is the relevant “significant segment” of the public generally all free and community clinics in Los Angeles County or only those which are within L.A. Care’s networks? 
CONCLUSIONS

1.  In order to apply the special rule in regulation 18705(c), it is unnecessary to consider whether L.A. Care’s decisions have a reasonably foreseeable financial effect on CCA’s members.  When a decision will not actually have a reasonably foreseeable financial effect upon an official’s economic interests, the special rule provides an exception to the “nexus test”.  CCA’s members are not included among Ms. Johnson’s economic interests.


2.  The relevant “significant segment” is 50% of all free and community clinics located in L.A. County.  The special form of the public generally exception applicable to members of appointed boards or commission defines the “significant segment” prong of the public generally exception in a manner which, in this instance, incorporates a geographic area that is co-extensive with the jurisdiction of the official’s agency.

ANALYSIS


Since your request for reconsideration does not include any new facts, but offers new argument based on the facts provided with your original request for advice, we incorporate by reference herein the factual description contained in our original advice to you.  

1.  Special Rule of Regulation 18705(c)


We previously advised you that notwithstanding the “nexus test” under regulation 18705.3(c), if it is reasonably foreseeable that the decisions of L.A. Care identified in your original request for advice will have no financial effect at all on CCA or its members, under the special rule of regulation 18705(c), Ms. Johnson may participate in those decisions.  You request reconsideration of our inclusion of CCA’s members in our application of this special rule.  In this regard, regulation 18705(c) states in relevant part:
   “(c) Special Rules.  Notwithstanding Title 2, California Code of Regulations, sections 18705.1 through 18705.5, inclusive, an official does not have to disqualify himself or herself from a governmental decision if:

   
     (1) Although a conflict of interest would otherwise exist under Title 2, California Code of Regulations, sections 18705.1 through 18705.4, inclusive, and 18706, the decision will have no financial effect on the person or business entity who appears before the official, or on the real property.”


The “person,”  “business entity” or “real property” referred to in subdivision (c)(1) above identifies the official’s economic interests upon which the relevant governmental decision will or will not have reasonably foreseeable financial effect, as the latter is defined under regulations 18705.1 through 18705.4 and regulation 18706.  Since CCA’s member organizations are not included among Ms. Johnson’s economic interests, identified in our prior advice, you are correct that our advice should not have stated that the special rule would apply only if it was reasonably foreseeable that L.A. Care’s decisions would not have a financial effect upon “CCA or its members.”  See Farrell Advice Letter No. I-02-227.
   Our prior analysis should have been confined to CCA alone, which advice is clarified accordingly.   
2.  “Public Generally” Exception – Appointed Members of Boards and Commissions


 The second matter upon which you seek clarification has to do with the stakeholder board form of the “public generally” exception.  (Regulation 18707.4.)  Specifically, you question whether the “significant segment of the public generally” for purposes of regulation 18707.4(a)(4)), should be defined as 50% of all free and community clinics in Los Angeles County that are within L.A. Care’s networks
 or, as we previously advised, 50% of all free and community clinics located in Los Angeles County, irrespective of their membership within L.A. Care’s networks.  

L.A. Care is a local government agency within the meaning of the Act:

     “Local government agency” means a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)

The jurisdiction of a local government agency means “. . . the region, county, city, district or other geographical area in which it has jurisdiction. . . .”  (Section 82035.)  L.A. Care was formed as a managed health care system for Los Angeles County.  (Welfare and Institutions Code, Division 9, Section 9, Article 2.81.)  Free or community clinics may become members of L.A. Care’s network, with the only geographic limitation being that they be located somewhere within Los Angeles County.  Clearly, the geographic area in which L.A. Care has jurisdiction is Los Angeles County.


The special form of the public generally exception found at regulation 18707.4 potentially applies to an appointed member of a board or commission when:

“[t]he decision of the board or commission will financially affect the member’s economic interests in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.  For purposes of this regulation, a significant segment constitutes fifty percent of the persons the member was appointed to represent.”  (Subdivision 18707.4(a)(4).)”

The “significant segment” for purposes of this exception thus has two components.  First, the significant segment consists of persons having an interest of the kind described in the statute, ordinance, or other legal instrumentality by which the member’s appointed position was created.  This interest is shared by the appointed member and represents his or her economic interest giving rise to a potentially disqualifying conflict of interest.
  Second, given the Act’s definitions of   “public agency” and “jurisdiction”, the significant segment represented by the appointed member must be located within the geographic jurisdiction of the board or commission.  However, the significant segment does not necessarily have to encompass this entire jurisdiction.   Where a statute, ordinance, or other legal means of establishing the member’s appointed position established the position in order to represent a specific geographic area smaller than the entire jurisdiction of the board or commission, 50% of the persons in that smaller geographic area constitute the “significant segment”.
  

In this instance, Welfare and Institutions Code section 14087.961 (the appointive statute), which falls under Article 2.81, captioned “Managed Health Care System For Los Angeles County” does not specify a geographic area of lesser extent than all of Los Angeles County:

“Governance of the commission shall be vested in a governing body consisting of 13 members, each of whom shall have a fiduciary duty to act in the best interest of the commission and the local initiative, nominated by the following entities, and appointed by the board of supervisors:





¶   *   *   *  ¶

  “(d) One member shall be a representative of free and community clinics, who shall be nominated by an entity or group recognized by the board of supervisors as representing free and community clinics.” 


Since the Welfare and Institutions Code indicates L.A. Care’s jurisdiction embraces all of Los Angeles County, the significant segment under regulation 18707.4 appropriate to L.A. Care is 50% of all free and community clinics located within Los Angeles County, as stated in our earlier advice.

It is noteworthy that when the Commission was considering policy issues concerning regulation 18707.4 as part of Phase 2 of the Conflict of Interest Regulations Improvement Project, L.A. Care submitted a letter
 in which it raised the issue of whether the “significant segment” prong of this special form of the” public generally” exception should be defined as potentially including only the physicians, hospitals, clinics, federally qualified health centers, health plans and consumers who participate in L.A. Care’s network.  (Letter at pp. 5-6.)  At its November 5, 2001, public meeting the Commission considered and reject these and other changes proposed to regulation 18707.4.  (FPPC Minutes of Meeting, November 5, 2001, at pp. 18-22.)   


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�   In this letter a public official who was the executive director of a nonprofit membership organization (the Sonoma County Alliance) was advised that under the special rule of regulation 18705(c), he could participate in a governmental decision.  The related analysis in that advice was confined to whether there would be a reasonably foreseeable financial effect upon the Alliance and, having previously concluded that the organization’s members were not economic interests to the official, it was not necessary for purposes of this special rule to consider potential financial effects upon those members.


	�  By “L.A. Care’s networks,” we mean the plan partners and plan providers in L.A. Care’s Medi-Cal, Healthy Families, and Cal-Kids/Healthy Kids Programs. 


	�  For example, in Cline Advice Letter, No. A-03-110, the municipal ordinance creating the City of Folsom’s Historic District Commission required that one member of its board be a representative who is a resident of the historic district.  The member’s principal residence, the interest which qualified the official for board membership, is also an economic interest to him under regulation 18703.2 (interest in real property).     


 	�  In our prior example, the Historic District Commission was organized as an agency of city government.  However, the ordinance creating the Historic District Commission required that the member represent residential property owners located within the district.  Therefore, the appropriate significant segment was 50% of the residential property owners located in the boundaries of the district.


	�  Letter of Maureen O’Haren to Mr. John Wallace, Fair Political Practices Commission, on behalf of L.A. Care, dated October 15, 2001 (“Letter”). 


 





