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January 26, 2004
Mark Brodsky, Councilmember
City of Monte Sereno

18041 Saratoga-Sunnyvale Road

Monte Sereno, CA 95030

Re:
Your Request for Advice

Our File No.   A-03-259
Dear Mr. Brodsky:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  
QUESTIONS

Does the “public generally” exception apply to allow you to participate in the following decisions:
1) The Winchester Boulevard redesign for speed reduction and pedestrian safety project (“Winchester Boulevard project”);
2) The amendment of the city tree ordinance, or

3) The amendment of the city fence ordinance.
CONCLUSIONS
1) You may only participate in the Monte Sereno City Council’s decisions concerning the Winchester Boulevard project if the presumption that your property will be materially affected has been rebutted, or if you determine that a significant segment of the city or your district's population is affected in substantially the same manner as your economic interests, as discussed below.
2) & 3)  Under the facts presented, you may participate in or vote on city council matters pertaining to the amendment to the city tree ordinance or the amendment to the city fence ordinance so long as the specific circumstances listed in regulation 18705.2(b) are not present to rebut the presumption of no material effect, as discussed below. 
FACTS


You request advice as to whether or not you may vote under the “public generally” exception on three decisions coming before the Monte Sereno City Council.  


Winchester Boulevard

The Winchester Boulevard project would re-stripe the lanes and provide landscaping elements to improve overall pedestrian and automobile safety and beautify the city on a 2-mile section of road.  A study by the city manager showed that over 25% of all the houses in the city are within 500 feet of this road.  Your home is 300 feet from the road. 

City Tree Ordinance


The current definition of a “significant tree” requires a permit for removal of a tree which is 20 inches in circumference (6 inches in diameter) measured 4 feet above the ground.  You contend this is too restrictive and would like the level changed to an 8 inch diameter.  As a “tree city,” you contend that far more than half the houses have trees that will fall into this category. Your 80x100 lot has a half dozen trees in this category. 

City Fence Ordinance

The current ordinance states that under no circumstances shall any fence exceed six feet in height.  A large percentage of the community now has “legal nonconforming” fences that were grandfathered into the current ordinance.  Many new owners have no evidence to show if their current trellis, latticework or gateway is legal.  You wish to allow such fence extensions as consistent with community design standards.  A casual survey shows that 6 of 12 homes on your street, and perhaps 30% of all homes in the city, have fences with trellises, lattice or gateways that exceed this height.  Your home, which predates this ordinance, has fences and gateways with latticework that exceeds six feet.  You assume these are legal, nonconforming structures, since you moved in five years after the ordinance was written. 
ANALYSIS


The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “public officials, whether elected or appointed, …perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Determining whether a conflict of interest exists under section 87100 requires analysis as outlined below.
 
 
Steps One and Two: Are you considered a “public official,” and are you making, participating in making, or influencing a governmental decision?


As a member of the city council for the City of Monte Sereno, you are a “member, officer, employee or consultant of a state or local government agency” and, therefore, are a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)  A public official “participates in making a governmental decision" when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2, enclosed.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3, enclosed.)


You will “make a governmental decision” or “participate in making a governmental decision” if you vote on the Winchester Boulevard project or introduce amendments to the city tree or city fence ordinance.  (Regulation 18702.2.) Additionally, if you engage in any of the actions described in enclosed regulation 18702.3 with regard to this decision, you will “influence” that decision.
   
 
Step Three: What are your economic interests - the possible source of a conflict of interest?


Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:
 
* A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a));
 or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
 
* A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
 
* A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
 
* A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
 
* A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).  
 

Because we assume that you have an interest of $2,000 or more in your residence, your property is an economic interest of yours.  You have not provided information regarding any other of your economic interests.  For purposes of this letter, we assume that you have no other economic interests relevant to the decisions you have identified.
 
Step Four: Is your economic interest directly or indirectly involved in the governmental decision?


Real property in which a public official has an economic interest is directly involved in a governmental decision if the decision meets any of the criteria set forth in regulation 18704.2.  (Copy enclosed.)  
Winchester Boulevard Project:  Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision. (Regulation 18704.2(a)(1).)  Your property will be directly involved in the decision since it is located within 500 feet of the proposed project.
City Tree Ordinance:  From your account of the facts, it does not appear that the city tree ordinance directly involves your real property interest.  Accordingly, your real property interest would be indirectly involved in decisions involving the city tree ordinance.
  
City Fence Ordinance: From your account of the facts, it does not appear that the city fence ordinance directly involves your real property interest.  Accordingly, your real property interest would be indirectly involved in decisions involving the city fence ordinance.


Step Five: What is the applicable materiality standard?


A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official's economic interests is “material.” (Regulation 18700(a).)


Winchester Boulevard Project:  If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of regulation 18705.2(a) apply.  (Regulation 18704.2(c)(1).)  Regulation 18705.2(a)(1) provides that any financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Ibid.)  Please note that “any financial effect” includes as little as a penny’s worth.
 
City Tree & Fence Ordinances:  When real property is indirectly involved in a governmental decision, the effect of the decision is presumed not to be material, although this presumption, too, is not conclusive.  Regulation 18705.2(b) provides as follows:  

“(b) Indirectly involved real property interests.
(1) Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:
(A) The development potential or income producing potential of the real property in which the official has an economic interest;
(B) The use of the real property in which the official has an economic interest;
(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

Step Six: Is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interest will meet the applicable materiality standard?


An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Winchester Boulevard Project:  It is presumed that any financial effect from this decision on your property would be material.  As a result, you are prohibited from participating in this decision unless you can rebut this presumption or unless the public generally exception applies.


In order to rebut the presumption of regulation 18705.2(a)(1), you must show that it is not reasonably foreseeable that the decisions regarding the Winchester Boulevard project will have any financial effect on your property.  However, the Commission does not act as a finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  Therefore, the determination of whether or not it is reasonably foreseeable that the applicable materiality standard will be met for your economic interest is necessarily a factual question that is ultimately for you to decide.
 
City Tree & Fence Ordinances:  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706(a); In re Thorner, supra.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific.  You have provided no facts relevant to this part of the analysis.  If it is not reasonably foreseeable that your property would be materially affected under regulation 18705.2(b) by the decisions regarding the city tree and fence ordinances, then you do not have a conflict of interest and may proceed to participate in or vote on these items.  This is a factual determination that must be made by you.

Step Seven: The “Public Generally” Exception



Even if a public official determines that his or her economic interest will experience a material financial effect as a result of the decision before an official, he or she may still participate if the “public generally” exception applies to each economic interest triggering a conflict of interest.  (Regulation 18707(b)(4).)  Here, we examine whether the public generally exception applies to your participation in decisions concerning the Winchester Boulevard project.  Regulation 18707.1 provides the requirements for the general exception:


“(a) Except as provided in Government Code sections 87102.6 and 87103.5, the material financial effect of a governmental decision on a public official’s economic interests is indistinguishable from its effect on the public generally if both subdivisions (b)(1) and (b)(2) of this regulation apply.

(b) Significant Segments and Indistinguishable Effects.

(1) Significant Segment. The governmental decision will affect a ‘significant segment’ of the public generally if any of the following are affected as set forth below:

(A) Individuals. For decisions that affect the personal expenses, income, assets, or liabilities of a public official or a member of his or her immediate family, or that affect an individual who is a source of income or a source of gifts to a public official, the decision also affects:

(i) Ten percent or more of the population in the jurisdiction of the official’s agency or the district the official represents; or

(ii) 5,000 individuals who are residents of the jurisdiction.

(B) Real Property. For decisions that affect a public official’s real property interest, the decision also affects:

(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents; or

(ii) 5,000 property owners or homeowners in the jurisdiction of the official’s agency.

(C) Business Entities. For decisions that affect a business entity in which a public official has an economic interest the decision also affects 2,000 or twenty-five percent of all business entities in the jurisdiction or the district the official represents, so long as the effect is on persons composed of more than a single industry, trade, or profession.  For purposes of this subdivision, a not for profit entity other than a governmental entity is treated as a business entity.
 
                               ¶…¶

(2) Substantially the Same Manner: The governmental decision will affect a public official’s economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (b)(1) of this regulation.” 

Significant Segment


Regulation 18707.1(b)(1)(B) provides the “significant segment” standard used when the decision affects an official’s real property.  As stated above, to qualify as a significant segment under regulation 18707.1(b)(1)(B), the decision must also affect “[t]en percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents; or (ii) 5,000 property owners or homeowners in the jurisdiction of the official’s agency.”


With respect to the public generally exception, the only facts you have provided about the Winchester Boulevard project are that 25% of all of the houses in the city are within 500 feet of Winchester Boulevard.  Other than this percentage, there is no information concerning the number of homeowners or property owners in the jurisdiction affected by the decision.  Regulation 18707.1 requires an official to look at the property owners or homeowners affected in the jurisdiction.  To apply the “public generally” exception, you must obtain the number of property owners or homeowners in the city or your district and determine if 10% of them are being affected by the decision in question.  You would have to examine the numbers that you have obtained regarding the Winchester Boulevard project and determine how many homeowners or property owners would be affected by the decision.  For example, they could be affected because their property is located near the 2-mile area of Winchester Boulevard that is being improved.  After you obtained this information, you would proceed to determine if that group would be affected in “substantially the same manner” as you would be affected.

Substantially the Same Manner


If you determine that a “significant segment” of the public generally would be affected by the decision, you must then determine whether the decision would affect your property in substantially the same manner as it would affect the significant segment.  You must make the determination of whether the “significant segment” is affected in “substantially the same manner,” based on information you gather.  When making this determination, you must make a good faith effort to assess the impact of the decisions on your economic interest.  As previously noted, the Commission is not a finder of fact. (See Oglesby, supra.)
 

Step Eight: The “Legally Required Participation” Exception


The facts you have presented do not suggest that the “legally required participation” rule, an exception to the conflict-of-interest rules, is applicable to any of your situations.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division

Enclosures
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� This analysis is based upon the Act’s conflict-of-interest analysis as found in regulation 18700(b).


	� You should also be aware that you must comply with certain rules provided by regulation 18702.5.  For your convenience, we have enclosed this regulation which requires a disqualified official to leave the room when the decision in which he or she has conflict of interest is presented.  Please note that subdivision (d)(3) of this regulation allows a public official to speak as a member of the public in limited circumstances.


	� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103.)  “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


	� Steps seven and eight are exceptions that need only be applied if you have determined through an analysis of the first six steps that you have a conflict of interest in the decision.





