



          November 19, 2003
Don Temple
Don Temple Enterprises

3750 E. Spring Street

Long Beach, CA 90806

Re:
Your Request for Advice


Our File No.   A-03-262
Dear Mr. Temple:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


Do the Act’s conflict of interest provisions bar you from taking part in an upcoming discussion and vote relating to an environmental impact report covering proposed construction projects at the Long Beach Airport?   
CONCLUSION


Yes.  As a public official and designated employee of the city, you are disqualified from making, participating in making, or using your official position to influence a governmental decision that would have a reasonably foreseeable, material financial effect on your economic interests.  
FACTS


You are a resident of Long Beach, a business owner, and have been a licensed pilot for 42 years.  You were appointed to the Long Beach Airport Advisory Commission (“LBAAC”) last year, and duly filed your Statement of Economic Interests (Form 700) on October 31, 2002.  On November 20, 2003, the LBAAC will discuss and vote on recommendations relating to an environmental impact report for a project that involves some terminal remodeling, construction of vehicle parking facilities, and runway repair.  

The Long Beach Airport is a municipal airport owned and operated by the City of Long Beach.  The airport provides both air carrier passenger service and general aviation services and facilities. The airport is approximately 1,166 acres in size and is primarily surrounded by residential areas near the center of the city.

The LBAAC consists of nine members appointed by the mayor and confirmed by the city council for a fixed two year term, which may be extended for a period not to exceed four two year terms.  As you explained in a telephone conversation, membership on the LBAAC does not require special or technical expertise, and at present only three of the nine members are licensed pilots.  The duties of the individual members involve providing information on airport operations to a city council member “assigned” to each individual member.  As a body, the LBAAC holds monthly public meetings at which the airport manager and his staff present news and information about airport operations.  Members of the public may offer comments and questions, and discuss matters with airport management while the LBAAC presides over the discussion.  After each such meeting the LBAAC provides an informational overview of the meeting to the city council.  Once each year the airport manager and staff present an annual report, which the LBAAC forwards to the city council.    


As we understand it, the airport management recently proposed certain terminal enhancements at the airport. These enhancements include construction of two new concession areas, a 4,000 space parking structure, and air carrier ramp parking. The new facilities would be located within a discrete area that is roughly adjacent to the existing passenger terminal, “holdroom,” and parking facilities.  The LBAAC transmitted these proposals to the city council which referred a question back to the LBAAC, seeking its recommendation on a scope of review for an environmental impact report to be prepared in connection with the proposed improvements.  This is the first time, as best you can recall, that the city council has sought a recommendation from the LBAAC, whose function is ordinarily limited to serving as an information conduit to the city council, which makes all decisions about the municipal airport not delegated to the airport manager and his staff.  

You currently have two real property interests which are located within 500 feet of the outer boundaries of the airport. However, both properties are located approximately 2,000 feet from the area where the nearest terminal enhancements are proposed for construction. One of the two real property interests is a longstanding month-to-month lease of property on which you operate a self-storage business. 


You also own a fee interest in a second parcel from which you operate another self-storage business.  Neither of these businesses (“Long Beach U-Store & Lock” and “Don Temple Storage”) currently derives any income from any of the air carriers that operate at the airport.  You own in excess of $2,000 in stock in Southwest Airlines; however, Southwest Airlines does not operate from the Long Beach Airport.  






ANALYSIS


The Act's conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them. (Section 81001(b).)  The Act does not preclude any person from occupying any governmental position, but it may bar participation in certain governmental decisions in which an official has a conflict of interest.  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the official's economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step analytical framework for deciding whether a public official has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b).)  We apply this analytical process to your question.  

Step One: Are you a “public official”?


The Act's conflict of interest provisions apply only to “public officials.”            (Sections 87100, 87103; regulation 18701.)  “Public Official” is defined by the Act to include “every member, officer, employee or consultant of a state or local government agency,” with some exceptions not relevant here.  (Section 82048.)  “‘Local government agency’ means  a county, city, or district of any kind, including a school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, com-mission or other agency of the foregoing.”  (Section 82041.)  Your agency requires you to file a Form 700 as a member of the LBAAC, and as such you are a public official and a designated employee subject to the Act’s conflict of interest reporting and disqualification provisions.
  


 
Step Two:  Will you be making, participating in making, or influencing a governmental decision regarding the recommendation of the LBAAC?

The Act's conflict of interest provisions apply when a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.” (Section 87100; regulation 18700(b).)  The Commission has adopted regulations which define “making,” and “participating in making,” a govern-mental decision, which provide as follows: 

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) 
· A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.) 

· A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing a decision, the official contacts or appears before any member, officer, employee, or consultant of his or her own agency.  (Regulation 18702.3(a).)  A public official also attempts to use his or her official position to influence a governmental decision, when the decision is before an agency other than the official’s own agency, if the official acts, or purports to act, on behalf of his or her agency, or as a representative of his or her agency, for the purpose of influencing any member, officer, employee or consultant of that other agency.  (Regulation 18702.3(b).)

A vote on a recommendation to the city council on the scope of work for the environmental impact report is “making or participating in making” a governmental decision.
  Furthermore, if you were to communicate in your official capacity with members of the city council, such as your “assigned” member, to discuss or urge a position on the LBAAC’s recommendation, you would be attempting to use your official position to influence the ultimate decision of the city council.   
Step Three: Your economic interests, the possible sources of a conflict of interest.
 

Section 87103 states that a public official has a “financial interest” in a govern-mental decision (speaking now of decisions by the city council) “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:


· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

· A public official always has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (section 87103; regulation 18703.5).

You indicate that you have ownership interests in two parcels of real property within 500 feet of the airport.  We assume that you have direct or indirect interests worth $2,000 in one or both of these parcels.  We further assume that you have one or more kinds of economic interests in the two businesses you describe, and that these businesses are for-profit enterprises which qualify as “business entities” under section 82005.  


You also have an economic interest in “personal financial effects,” but such effects are not treated separately from financial effects on an official’s real property interests.  (Regulation 18705.5(a).)  

  Step Four:  Are these economic interests directly or indirectly involved in a decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if it meets any of the criteria set forth in regulation 18704.2 (copy enclosed).  From your account of the facts, at least some portion of each parcel of your real property falls within 500 feet of the airport.  The fact that your property lines are some 2,000 feet distant from the construction sites does not change   the central fact that your real property is within 500 feet of the boundaries of the property which is the subject of the governmental decision.  Your real property is thus directly involved in any governmental decision relating to construction on airport property.  Your interests in the two business entities, however, appear to be only indirectly involved in those decisions.   (Regulation 18704.1, copy enclosed.)  
Steps Five and Six:  What is the applicable materiality standard, and is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interests will meet this materiality standard?


Materiality

A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interests is “material.”  (Regulation 18700(a).)  When real property is directly involved in a governmental decision, the effect of the decision is presumed to be material, although this presumption may be rebutted by proof that it is not reasonably foreseeable that the decision will have any financial effect on the real property.  (Regulation 18705.2(a).)  In short, any financial effect on your real property is a “material” financial effect under the Act’s conflict of interest rules.  

 
For a business entity which is indirectly involved in a governmental decision, the level at which a financial effect becomes “material” is determined by the size of the business entity.  Regulation 18705.1 (copy enclosed) prescribes a graduated series of standards tailored to business entities of differing size.  Assuming, for example, that your businesses fall at the lower end of the scale, as compared to Fortune 500 companies, financial effects would be “material” if they reach the levels described at regulation 18705.1(c)(4):
“(4) If the business entity is not covered by subdivisions (c)(1)-(3), the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:

(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,

(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.”

 
Foreseeability


Once a public official identifies the materiality standard appropriate to each economic interest and the particular circumstances of a given decision, the official must next determine whether it is “reasonably foreseeable” that the decision will result in a “material” financial effect on his or her economic interests.  An effect upon an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  An effect need not be certain to be “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


As we understand the circumstances, it seems that a material financial effect on your real property interests is “reasonably foreseeable” from the city council’s decision on the project at issue, since any financial effect, however small, would be a “material” financial effect on your real property interests.  If you have information that enables you to conclude that there would be no financial effect on your real property interests, the outcome would of course be different.  We cannot determine whether a material financial effect on your businesses would be “reasonably foreseeable,” and must leave that determination to you.   Reasonably foreseeable material financial effects on either your real property or on your business interests will disqualify you from participating in the decision in question.

Steps Seven and Eight: Exceptions.
 

An official who might otherwise have a conflict of interest in a particular decision may still participate in that decision if the circumstances are such that an exception to the conflict of interest rules might apply.  The “public generally” exception may be invoked when the financial effect of a decision upon a public official's economic interests is not distinguishable from the effect of the decision on a significant segment of the public generally.  (Section 87103; regulation 18707(a).)  Your account of the facts does not suggest that the “public generally” exception is available in this situation.  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Under section 82019(c), a designated employee “[i]s designated in a Conflict of Interest Code because the position entails the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.”


	� Regulation 18702.4 lists a series of exceptions to the rules stated in the preceding three regulations, which apply only in certain limited circumstances.


	� See, e.g. the O’Malley Advice Letter, No. A-99-110 (copy enclosed), involving disqualification of a member of a Parks and Recreation Commission from a very similar recommendation to the Santa Cruz city council.  





