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December 9, 2003
Rob Phipps
Ceres City Council

c/o River Oaks Golf Course

3441 Golf Links Road

Ceres, CA 95307-9481

Re:
Your Request for Advice


Our File No. A-03-265
Dear Mr. Phipps:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts you present.
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71; Government Code section 83114.)  In addition, the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A).)  
QUESTION


May you participate in closed session discussions and decisions regarding the possible installation of a fence between a city recreational facility and a privately-owned golf course when the golf course is a source of income to both you and your wife?
CONCLUSION


You will have a conflict of interest in any governmental decision that will have a reasonably foreseeable material financial effect on your source of income, the golf course.  Because the golf course is considered to be directly involved in the decisions regarding the fence, “any financial effect” includes an effect of so much as a penny’s worth.  
FACTS


You are currently a member of the Ceres City Council.  Additionally, both you and your wife are salaried employees of the River Oaks Golf Course (“golf course”), a golf facility owned by your father and located in the City of Ceres (“City”).  Although the course is owned by your father, you have no ownership interest in it.  You do have a beneficial interest in the revocable family trust which owns the land occupied by the golf course and receives rental payments from the golf course for the use of the land.  In addition, you state in your letter that any bonus either you or your wife receives as employees of the golf course is not tied to the course’s profitability or financial wellbeing.  

The City proposes to build and operate a recreational facility (“park”) including walk trails, park benches and soccer fields on real property immediately adjoining the golf course.  After the City approved the first phase of the park, a dispute arose between the golf course and the City regarding the incompatibility of the juxtaposition of the golf course with the proposed park and the method and cost of shielding the users of the park from flying golf balls.  In your capacity as representative for the golf course, you wrote a letter to the City warning them of the hazards of the proximity between the park and golf course.

In closed session, the city council plans to decide whether or not to build a fence to protect park users from golf balls.  If the city council decides to build the fence, the next decisions will be identifying who, the city or the golf course, will pay for the fence and where the fence will be located, whether on the property line dividing the golf course and the park or on the golf course’s driving range.  Because of your employment with the golf course, you have not been told under what authority the City might compel the golf course to pay for the fence or to accept a fence built on their property.
ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition applies to a given decision, regulation 18700 provides an eight-step analysis  which we will proceed to apply.

Steps 1 and 2.  Are you a “public official” and will you be making, 
participating in making, or influencing a governmental decision? 


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  As a member of the Ceres City Council, you are a “public official” for purposes of the Act (see sections 82041, 82048), and the conflict-of-interest rules apply to you.  Moreover, when acting within the authority of your position as a member of the Ceres City Council by voting to locate and fund a proposed fence, you qualify as “making a governmental decision” as defined in the Act.  The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (Section 87100.)  

Step 3.  What are your economic interests -- the possible sources of a 
financial conflict of interest?

The next step in the Act’s standard conflicts-of-interest analysis is identifying which of your economic interests may be potentially affected by this decision.  The economic interests that might give rise to a conflict of interest are defined in section 87103 and regulations 18703-18703.5.   Based on the facts in your letter and in our telephone conversations, the specific economic interests that apply to you regarding this decision are your interests in the family trust and in the golf course.
   


The Trust and Its Contents

In a telephone conversation, you stated that you have a beneficial interest in the trust which holds the property occupied by the golf course and receives income from the golf course in the form of rental payments for use of the property.  Under certain circumstances the property, income, and investments of a trust may also be considered among a public official’s economic interests.  Regulation 18234 describes these circumstances as follows:
“(a) An official has an economic interest in the pro rata share of the interests in real property, sources of income, and investments of a trust in which the official has a direct, indirect, or beneficial interest of 10 percent or greater.”

Although, per our telephone conversation, your interest in the trust is 10 percent or greater, regulation 18234 limits the circumstances under which the beneficiary of a trust will be considered to have an economic interest in his pro rata share of the trust’s real property, investments and in sources of income to the trust.  The relevant potential limitation under the facts you provide is found in subdivision 18234(c)(2) -- the official is a beneficiary and presently receives income; or has an irrevocable future right to receive income or principal.  Under the facts you provide, although you are a beneficiary of the trust, you are not presently receiving income from the trust and you have no irrevocable future right to receive trust income or principal.  Thus, you do not have an economic interest in the real property, investments, or income of the trust.  

The Golf Course as Source of Income 

As a public official, you have an economic interest in any source of income, including promised income and a community property share in your spouse’s income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Sections 82030 and 87103(c); regulation 18703.3.)  As an employee of the golf course, you have an economic interest in the golf course.  (Sections 87103(c) and (d).)  

You have not made reference to additional economic interests, so our analysis will be confined to the potential effects of decisionmaking on the golf course as a source of income to you.
Steps 4, 5, and 6.  Is your economic interest directly or indirectly involved in the governmental decision?  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interest will meet this materiality standard?


Once an official identifies an economic interest, the next step is to determine whether it is “reasonably foreseeable” that the decision in question will have a “material financial effect” on that interest.
  First, the official must decide whether the economic interest is directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances (regulation 18700(b)(5)) to discover what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision at issue.  (Regulation 18700(b)(6).)


Business entities and sources of income are directly involved in a decision before an official’s agency when the business entity or source of income:

“(1) Initiates the proceeding in which the decision will be made by filing an 
application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the 
decision before the official or the official's agency. A person is the subject of a 
proceeding if a decision involves the issuance, renewal, approval, denial or 
revocation of any license, permit, or other entitlement to, or contract with, the 
subject person.”  (Regulation 18704.1(a).)

The golf course is a named party by reference, referred to as “adjacent property owner,” on the City’s agenda announcing the closed session in which issues regarding the dispute and possible fence will be discussed.  In addition, the decision will concern whether the golf course will have to pay for the fence and whether it will be located on golf course property.  Therefore, the golf course is directly involved in the governmental decisions in question.  The general rule regarding directly involved business entities is that when a business entity that is a source of income to a public official is directly involved in a governmental decision, if that decision will have any financial effect at all, even a penny’s worth, on that entity, the effect is deemed to be material.  (Regulation 18705.1(b)(1).)  Although this presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity, in your situation, there is no suggestion of any such proof.  Because the financial effects of a governmental decision regarding the fence are presumed to be material, you have a disqualifying conflict of interest that will preclude you from participating in decisions regarding the existence and location of, and funding for, the proposed fence. 


Steps 7 and 8.  “Public Generally” and “Legally Required Participation” 
Exceptions


Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally.  Step eight is an exception that applies when the official is legally required to participate in the decision.  Your facts do not suggest either of these exceptions is at issue.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Adrianne Korchmaros
Political Reform Consultant
Enclosure
AK:jg
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


	�  The facts of this letter are from your request for advice dated November 7, 2003, and our telephone conversations on November 10, 18, and 21, 2003.





	�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)





	�  Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official’s financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  There are situations in decisions regarding a proposed project may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying economic interest in one component of the decision may still participate in other components in which the official has no disqualifying economic interest.  (See regulation 18709, enclosed.)  


	�  If a public official is enumerated in section 87200 (87200 filer) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must:  (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest as discussed in regulation 18702.5(b)(1)(B) on the record of the meeting; (2) recuse himself or herself, and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5 (see enclosed), subdivisions (c) and (d) apply. (Section 87105.)  Since members of city councils are enumerated in section 87200, these requirements apply to you.








