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December 8, 2003
Ann D’Amato, Chief of Staff
Office of the City Attorney

200 North Main Street

Los Angeles, CA 90012-4131

Re:
Your Request for Advice


Our File No.  A-03-268
Dear Ms. D’Amato:


This letter is in response to your request for advice on behalf of Rockard J. Delgadillo regarding the campaign provisions of the Political Reform Act (the “Act”).

QUESTION


1.  Would the production company’s payments for the Show’s production costs  amount to monetary contributions to the city attorney’s campaign?

2.  Would the city attorney’s appearance on the Show amount to a monetary or nonmonetary contribution to the city attorney’s campaign, and if so, how would the contribution be valued?
CONCLUSION

1. and 2. So long as the television program does not urge viewers to vote for the city attorney, does not refer to his or her election campaign, and does not solicit contributions, the payments for the program (and the appearance by the city attorney) will not be considered a contribution to the city attorney.  
FACTS


The Los Angeles Office of the City Attorney (“Office”) Hearing Program provides an alternative to criminal prosecution.  Hearing officers conduct informal, non-judicial hearings to resolve a multitude of disputes which might otherwise result in criminal prosecution.

The Office has been approached to cooperate with an episodic television program (the “Show”) which would follow participants in the hearing program through the hearing process, including background interviews, the actual hearing and follow-up reporting to see if and how the agreed-upon resolution actually works. The Show would be produced by an independent production company and sold either to a network or to individual stations through syndication.


The Office would help select cases for presentation in each episode and would have final approval over the Show’s content.


As part of each episode, the city attorney would also have a 3 to 5 minute segment to discuss cases, give crime prevention tips, or otherwise address the viewing audience on matters related to that day’s episode.


The Show’s producers will compensate the City of Los Angeles (“City”) for all costs borne by the City and associated with the production.  It will also pay for the Show’s actual production costs, including renting facilities, hiring personnel and producing finished episodes. 


The city attorney, Rockard J. Delgadillo, has filed a Candidate Intention Statement and Declaration of Intent to solicit and receive contributions for his 2005 re-election with the City of Los Angeles Ethics Commission and a Statement of Organization with the Secretary of State.  Presumptively, the Show will air in Los Angeles during his campaign for re-election.  No other candidate for city attorney would be invited to participate in the production.

On November 20, 2003, you confirmed that you were in fact asking this question on behalf of the city attorney.

ANALYSIS
Section 82025 defines an “expenditure” as any payment made for a political purpose. A payment is “made for political purposes” when it is made “[f]or the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate….” (Regulation 18225(a)(1).)
 
 
Section 82015 further provides that an expenditure made at the behest of a candidate is a contribution to the candidate unless full and adequate consideration is received for making the expenditure.  Section 82015 (b)(2)(C)(i) -(iii) and Regulation 18215 exclude from the definition of “contribution” certain communications made at the behest of a candidate.  Specifically, regulation 18215 excludes from the definition a communication by the candidate or any other person, if the communication:
 
“(i) Does not contain express advocacy;
“(ii) Does not make reference to the candidate’s candidacy for elective office, the candidate’s election campaign, or the candidate’s or his or her opponent’s qualifications for office; and
“(iii) Does not solicit contributions to the candidate or to third persons for use in support of the candidate or in opposition to the candidate’s opponent.” (Regulation 18215(c)(4).)
 
Consequently, so long as the television program does not urge viewers to vote for the city attorney, does not refer to his or her election campaign, and does not solicit contributions, the payments for the program will not be considered a contribution to the city attorney.  “A communication ‘expressly advocates’ the nomination, election or defeat of a candidate…if it contains express words of advocacy such as ‘vote for,’ ‘elect,’ ‘support,’ ‘cast your ballot,’ ‘vote against,’ ‘defeat,’ ‘reject,’ ‘sign petitions for’ or otherwise refers to a clearly identified candidate or measure so that the communication, taken as a whole, unambiguously urges a particular result in an election.” (Regulation 18225(b)(1)(D)(2).)
 
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Assistant General Counsel
Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Regulation 18225(b)(4)(B) provides an exemption from the definition of expenditure for the costs associated with express advocacy by a “federally regulated broadcast outlet.” This narrow exemption has been interpreted to apply to only bona fide news programs and does not appear to apply to your facts. (Recht Advice Letter, No. I-91-044.)





