





January 6, 2004

Paul D. Bresnan
6620 Briartree Way

Citrus Heights, CA 95621-1010

Re:
Your Request for Advice


Our File No. A-03-269
Dear Mr. Bresnan:


This letter is in response to your request for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  Our advice is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Would the post-governmental employment provisions of the Act prohibit you from communicating with or appearing before the Secretary of State’s office, your former state agency employer, in connection with obtaining approval of a course of study you designed and plan to offer to applicants who wish to apply for, or renew, a notary public commission?

2.  Would the post-governmental employment provisions of the Act prohibit you, as a private vendor, from providing training to applicants for a notary public commission when the examinations are proctored by a contractor with the Secretary of State’s office? 

CONCLUSIONS

1.  No.  The one-year “revolving door” provisions of the Act apply only to appearances or communications made before your former state agency employer in a representative capacity, and for which you receive compensation.  Representing your own business interests before your former agency employer is not prohibited under the one-year ban.  The “permanent ban” provisions of the Act bar a state employee from “switching sides” in any specific proceeding on which the employee worked while in state service.  You did not previously participate personally and substantially as a state agency employee in any judicial, quasi-judicial or other proceeding involving the standards by which potential providers obtain the Secretary of State’s approval of their study programs.  Thus, as an applicant for program approval you are not “switching sides” and the permanent ban does not bar your application.   

2.  No.  The training you will provide does not constitute a prohibited appearance or communication before your former state agency employer; nor does it constitute an appearance or communication in a judicial, quasi-judicial or other proceeding in which you participated while in state service.    Thus, neither the one-year nor permanent bans prohibit you from providing the training you propose.    

FACTS


You are currently employed by the Secretary of State’s office as a senior special investigator, assigned to the Notary Public Section, Investigative Services Unit.  You have been employed in this capacity since February 8, 2000, and anticipate retiring from state service in August 2004.
  The Investigative Services Unit conducts investigations into either criminal or administrative violations of law surrounding the duties of notaries public. These investigations are either initiated on the basis of complaints submitted by the public or from suspected false information entered on a notary public application signed under the penalty of perjury. 
Cooperative Personnel Services (“CPS”) is a private sector human resources center for public agencies and is contracted by the Office of the Secretary of State to conduct the proctored examination process for the Notary Public Section.  The proctored examination process includes, but is not limited to, making up the examination, grading and recording of test scores and determining how the applications are submitted into the care and control of the Office of the Secretary of State.


Under recently enacted legislation (AB 1210, enacted in September of 2003), beginning on January 1, 2005, those seeking to obtain a notary public commission from the Secretary of State’s office will have to undergo six hours of training under a program approved by the Office of the Secretary of State.  Those seeking to renew their notary public commission after that date will be required to undergo three hours of mandatory training under an approved training program.  The Secretary of State’s office is required under this new legislation to review any course of study proposed by a vendor, and to approve any course of study which includes all material that a person is expected to know to satisfactorily complete the written notary public examination.  In addition, that office is required to compile and make available to the public a list of all vendors offering approved courses.  

In your state employment, you have not been involved in any manner with the drafting or passage of this Bill.  Nor will you be involved in your employer’s steps to comply with this law.  For example, you were not involved as an employee of the Office of the Secretary of State with the preparation or passage of this Legislation.  Similarly, you did not prepare a bill analysis, provide testimony before the Legislature, assist others in these regards, nor assist in formulating your employer’s position whether to support or oppose AB 1210.  You have not taken part in any way in preparing new regulations implementing this bill and have not been included in any discussions or decisions concerning the proposed content of qualifying study courses.  Neither will you be involved in rendering any opinion, conducting any analysis, or any other efforts of the Office of the Secretary of State in connection with its future decisions whether to approve courses of study, as called for by this new legislation.
    

Upon your retirement, you plan to open a wholly-owned business and submit, in the name of that business, a proposed course of study to the Secretary of State’s office for approval, pursuant to this new legislation.
  Assuming this course of study is approved, you plan to offer this course so that individuals might fulfill the mandatory training imposed by this new legislation.  You plan to contract directly with individual applicants or with the businesses in the private sector which employ these individuals.  You will not, however, provide any training to past, current, or future employees of the Office of the Secretary of State.
    

ANALYSIS


State administrative officials
 who leave state service are subject to two types of post-governmental employment restrictions under the Act:

(   A “one-year ban” prohibiting a state employee from communicating with his or her former agency to influence the agency’s administrative or legislative action (section 87406); and

(  A “permanent ban” barring a state employee from “switching sides” in any specific proceeding on which the employee worked while in state service (sections 87400-87405). 

A. The One-Year Ban

Section 87406(d)(1) states in pertinent part:

“No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”

As a senior special investigator, your position was designated in the Secretary of State’s  conflict of interest code.
  Thus, you are subject to the one-year ban. 


Obtaining Course Approval

The post-governmental employment provisions of the Act apply only when a former employee or official is being compensated for his or her appearances or communications before his or her former agency on behalf of a third party.  (Sections 87401 and 87406; regulations 18741.1(a)(2) and 18746.1(b)(3).)  When you appear before, or communicate with, the Secretary of State’s office to obtain approval for your study course, you will be representing your own personal interests, not the interests of another.  Regulation 18746.1(b)(4) provides that “[a]n appearance or communication made by a public official solely to represent his or her personal interests [citation omitted] is not prohibited or limited by this section [i.e., the ‘revolving door’ provisions].”  “Personal interests,” for this purpose, include:

“(1)  A business entity wholly owned by the official or members of his or her immediate family. 

 (2)  A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.”
(Regulation 18702.4(b)(1)(B) and (C).) 

For this reason, the one-year ban does not prohibit you from appearing before or communicating with the Secretary of State’s office while seeking approval for your course of study for notary public training.

Providing Training

The one-year ban applies only to your formal or informal appearances, or written or oral communications, before your former state administrative agency employer, or an officer or employee thereof.  (Section 87406(d); regulation 18746.1(b)(6) .)  When providing training for the notary public examination, this training will be provided either at a location selected by the private business concerns with which you contract, or private facilities which you select.  The training will not be conducted at the Secretary of State’s location.  This training will be provided by you alone.  Moreover, the attendees at your training sessions will be a broad cross section of the public at-large which holds, or seeks to acquire, a notary public commission.  Given these circumstances, when you provide this training you will not be appearing before, or communicating with, your former state administrative agency employer.  Thus, the one-year ban would not apply to prohibit you from providing this training.

Although you state that you have no intention to provide training to past, current, or future employees of the Office of the Secretary of State, the one-year ban does not prohibit you from providing training to these individuals should you chose to do so.  The one-year ban prohibits formal or informal appearances before, or written or oral communications with, employees or officers of your former state administrative agency employer only when the purpose is to influence

“administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406(d).)   

When providing training, your purpose will be to enhance the ability of applicants to successfully complete the notary public examination.  Your communications when providing this training will be for the purpose of influencing the taking of this examination and not the subsequent actions by others within the Secretary of State’s office to issue or renew a notary public commission.  For this reason, the one-year ban does not bar you from training employees of this office. 

B. The Permanent Ban

Sections 87401 and 87402 (collectively, the “permanent ban”) prohibit a former state administrative official from advising or representing any person, other than the State of California, for compensation in any judicial, quasi-judicial or other proceeding in which the official participated while in state service, or from assisting another who will engage in this activity.  An official is considered to have “participated” in a proceeding if he or she took part in the proceeding “personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information….”  (§ 87400(d).)  A “judicial, quasi-judicial or other proceeding” includes a contract or other particular matter involving a specific party or parties in any court or state administrative agency.  (Section 87400(c).)  

Obtaining Course Approval

The permanent ban in sections 87401 and 87402 applies only to judicial, quasi‑judicial, or other proceedings before any court or state administrative agency in which a former employee participated while at his or her former agency.  Rulemakings of general applicability (e.g., not limited to the rights or claims of specific persons) and which are to be applied prospectively are not judicial, quasi-judicial or other proceedings subject to the permanent ban.  (Dow Advice Letter, No. A-95-089.)  Section 87400(c) defines “judicial, quasi‑judicial or other proceeding” to include:

“…any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”


An application for course approval is a particular matter involving a specific party or parties before a state administrative agency (i.e., the course provider as an applicant before the Secretary of State’s office) and involves a request for a ruling or other determination with respect to a proposed course of study for notary public examinees.  Thus, when you request approval of your training course, it will comprise a judicial, quasi-judicial, or other proceeding to which the permanent ban may potentially apply.  However, since your application for course approval will be a new proceeding, it will not be a proceeding in which you previously participated while an employee of the Secretary of State’s office.  Thus, the permanent ban will not prohibit you from submitting an application for course approval.

Providing Training

As indicated above, a “judicial, quasi-judicial or other proceeding” includes a  particular matter involving a specific party or parties in any court or state administrative agency.  When you provide training, you will be offering a general, educational opportunity to the public-at-large which is not designed for a specific party or parties.  Moreover, this training will be provided as a private enterprise and not as a program of a court of state administrative agency.  Consequently, the training you will provide does not comprise a judicial, quasi-judicial or other proceeding and you are not prohibited by the permanent ban from providing this training.

C.  Other Matters

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  This information was provided, in part, in your telephone conversation with Commission staff held on November 27, 2003.   


	�  This information was provided in part in your request and in part in a telephone conversation with the Commission staff, held on December 19, 2003. 


	�  See footnote 2. 


	�  This information was provided in your telephone conversation with the Commission staff, held on December 19, 2003. 


� A “state administrative official” is defined in section 87400(b) as “every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.”


	�  This information was provided in a telephone conversation with Commission staff, held on December 12, 2003. 


	�  Should you submit this application while still employed by the Secretary of State’s office, the conflict-of-interest provisions of the Act (sections 87100, et seq.) would prohibit you from making, participating in making, or influencing any decisions of your employer concerning your application which  will have a reasonably foreseeable material financial effect upon your personal finances or your financial interest in your wholly-owned business under which you will offer this training.  In this regard, a copy of the Commission’s publication, “Can I Vote” which describes the conflict of interest provisions of the Act and the Commission’s standard eight-step analysis under those provisions, is enclosed for your information.





