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March 2, 2004
W. Andrew Hartzell, Deputy County Counsel
County Counsel of San Bernardino

385 North Arrowhead Avenue

San Bernardino, CA 92415-0140
Re:
Your Request for Informal Assistance


Our File No.   I-03-273
Dear Mr. Hartzell:


This letter is in response to your request for informal assistance on behalf of the San Bernardino County Board of Supervisors regarding the provisions of the Political Reform Act (the “Act”).
 Your letter seeks general guidance for persons to whom you have a duty to advise.  We are therefore treating your request as one for informal assistance.

QUESTION


What is the correct time period for the three-month prohibition on the acceptance, solicitation or direction of contributions found in section 84308(b)?
 
CONCLUSION


The time period for the three-month prohibition on the acceptance, solicitation or direction of contributions found in section 84308(b) is three months.  
FACTS


Your office represents the San Bernardino County Board of Supervisors and has a statutory duty to advise the board members.
 Individual members of the board of supervisors frequently are appointed to governing bodies of agencies that are subject to the provisions of Government Code section 84308.  A question has arisen regarding an interpretation of the time limits set forth in that section.  
ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974. The purpose of the conflict-of-interest provisions of the Act is to insure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  However, under the conflict-of-interest provisions of the Act, the receipt of campaign contributions is not a basis for disqualification by a public official.  (Sections 87103, 82028(b)(4) and 82030(b)(1).)


Section 84308 was added to the Act to deal specifically with campaign contributions and governmental decision-making by certain officials.  Specifically, the pertinent parts of this prohibition provide:

“(b) No officer of an agency shall accept, solicit, or direct a contribution of more than two hundred fifty dollars ($250) from any party, or his or her agent, or from any participant, or his or her agent, while a proceeding involving a license, permit, or other entitlement for use is pending before the agency and for three months following the date a final decision is rendered in the proceeding if the officer knows or has reason to know that the participant has a financial interest, as that term is used in Article 1 (commencing with Section 87100) of Chapter 7.  This prohibition shall apply regardless of whether the officer accepts, solicits, or directs the contribution for himself or herself, or on behalf of any other officer, or on behalf of any candidate for office or on behalf of any committee.

“(c) Prior to rendering any decision in a proceeding involving a license, permit or other entitlement for use pending before an agency, each officer of the agency who received a contribution within the preceding 12 months in an amount of more than two hundred fifty dollars ($250) from a party or from any participant shall disclose that fact on the record of the proceeding.  No officer of an agency shall make, participate in making, or in any way attempt to use his or her official position to influence the decision in a proceeding involving a license, permit, or other entitlement for use pending before the agency if the officer has willfully or knowingly received a contribution in an amount of more than two hundred fifty dollars ($250) within the preceding 12 months from a party or his or her agent, or from any participant, or his or her agent if the officer knows or has reason to know that the participant has a financial interest in the decision, as that term is described with respect to public officials in Article 1 (commencing with Section 87100) of Chapter 7.
“If an officer receives a contribution which would otherwise require disqualification under this section, returns the contribution within 30 days from the time he or she knows, or should have known, about the contribution and the proceeding involving a license, permit, or other entitlement for use, he or she shall be permitted to participate in the proceeding.”  (Emphasis added.)

The statute specifically states that the waiting period necessary before a public official may “accept, solicit, or direct a contribution of more than two hundred fifty dollars ($250)” is three months.  (Section 84308(b).)  A basic rule of statutory construction states that when the statutory language is clear and unambiguous, there is no need for interpretation and the plain meaning should be applied.  (Matson v. Dvorak (1995) 40 Cal.App.4th 539, 547.)  Therefore, this three month time period should be applied in months, not days.
  

In addition, the words of the statute should be given their ordinary and usual meaning and should be construed in their statutory context.  (Hassan v. Mercy American River Hospital (2003) 31 Cal. 4th 709, 715.)  Later in the statute, the time period for returning a contribution is specified as being 30 days, not one month.  (Section 84308(c).)  Since the statute itself distinguishes between the use of days and months to count different time periods, the application of the statute should do the same, giving each word a distinct meaning.  Therefore, the prohibition in question is three months following the date a final decision is rendered in a proceeding.  For example, if the date a final decision is rendered in the proceeding is May 10, then the prohibition would apply until August 11, 3 months from the day following the proceeding.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West 

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)


	� Additional facts provided by telephone on February 23, 2004.


	� The statutory language is clear in that it refers to months; however, the FPPC fact sheet entitled, “Campaign Contributions May Cause Conflicts for Appointees and Commissioners” refers to the prohibition in section 84308 as a time period of 90 days.  These time periods often coincide, and when they do, either time period can be applied; however, if a different result is reached through the application of one rather than the other, the statutory language would prevail.





