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December 17, 2003
Joanie Weiser
Friends of Paul Gallegos
P.O. Box 135
Eureka, CA 95502
Re:
Your Request for Informal Assistance

Our File No. I-03-279
Dear Ms. Weiser:


This letter is in response to your request for advice on behalf of the Friends of Paul Gallegos committee regarding the campaign disclosure provisions of the Political Reform Act (the “Act”).
  Since your inquiry is general in nature, we are treating your request as one for informal assistance.

QUESTIONS

1.
What are the reporting requirements for the proceeds of a concert fundraiser put on by a promoter to benefit the Friends of Paul Gallegos committee?  What happens if someone buys a ticket to the concert and a drink at the concession stand?  How are the expenses paid by the promoter reported?

2.
What are the reporting requirements for the proceeds and costs associated with concerts and other events put on by the Friends of Paul Gallegos committee?  What are the reporting requirements for donated items?

3.
What are the reporting requirements for proceeds from a “pass the hat” or a donations jar type fundraising situation?

CONCLUSIONS

1.
Since the concert will be billed as a political fundraiser, persons who purchase tickets to the concert will be deemed to be making contributions to the committee in the amount of the tickets purchased and must be reported by the committee as such.  To comply with the Act’s recordkeeping requirements, the concert promoter must provide contributor information to the committee for any person who purchases tickets in the amount of $25 or more.  Any contributor of $100 or more must be itemized on Schedule A of Form 460.  In addition, if the concert promoter writes one check to the committee for the proceeds, then the promoter must be reported as an intermediary for the contributions.  Finally, the concert promoter must provide information to the committee regarding expenditures it made to hold the event so that the committee may report these as well.  These expenditures would be reported on either Schedule E or Schedule G of Form 460.  If the promoter donates any services or pays any costs for the event without reimbursement, then these amounts would be reported on Schedule C of Form 460.  Funds received by selling drinks at the concession stand at fair market value are reported as miscellaneous increases to cash, not contributions.

2.
For the most part, the same recordkeeping and reporting requirements apply for concerts and other events paid directly by the committee.

3.
You are not required to obtain backup documentation for contributions of less than $25 if it is unlikely that when aggregated with other contributions from the same source, the contributions would aggregate $100 or more.   Contributions of $100 or more must be made by written instrument.  If any one person contributes $100 or more in cash and you do not know the identity of the contributor, you must transfer the money to the Secretary of State for deposit into the state’s General Fund. 

FACTS


The Friends of Paul Gallegos committee is planning a number of fundraisers for the coming months in connection with his local office anti-recall campaign.  As the bookkeeper/assistant treasurer for this committee, you have some questions about tracking funds associated with some of these fundraisers.  The first issue relates to a benefit concert to be put on by a promoter where the committee has been offered a portion of the proceeds.  The concert would be billed as a fundraiser for Paul Gallegos and people would know that they are supporting the anti-recall efforts.  All expenses would be borne by the promoter, including the artists’ fees, hall rental, and publicity.  Only a small percentage of the income would be given to the committee.  You indicated to Commission staff in a phone conversation that the difference in profit may go to the promoter.  In addition, your committee will plan other concerts and events and pay all expenses itself or have items donated.  You plan to have a “pass the hat” or a donation jar at some of these events.
ANALYSIS


Questions 1 and 2:  The campaign disclosure provisions of the Act require candidates and committees to file periodic reports disclosing contributions received and expenditures made. (Section 84100, et seq.)


The term “contribution” is defined in section 82015 as a payment made for political purposes and includes the purchase of tickets for events such as concerts, dinners, rallies and similar fundraising events. A payment is made for political purposes if it is received by or made at the behest of a candidate, a controlled committee, or any agent of the candidate or controlled committee. (Regulation 18215(a)(2).)


The Commission has previously advised that persons who purchase tickets to a concert which is conducted and billed as a political fundraiser for a particular candidate or committee are deemed to be making contributions to the candidate or committee in the amount of the tickets purchased. (McDonald Advice Letter, No. I-98-206.)  Additionally, when determining the amount of the contribution, the full amount paid for the ticket is used. (Flor Advice Letter, No. A-81-109.)  Therefore, persons purchasing tickets to a concert will be considered the source of those contributions.  The committee must disclose the full value of the tickets purchased as contributions and itemize any contributors of $100 or more on Schedule A of the Campaign Disclosure Statement, Form 460.


To comply with the Act’s recordkeeping requirements, the following information must be maintained:  for contributors of $25 or more, the contributor’s name and address; the date the contribution was received and the amount of the contribution.  For contributors of $100 or more, if the contributor is an individual, his/her occupation and employer or, if self-employed, the name of his/her business must also be maintained.  For the concert held by a promoter, the promoter must keep records of persons purchasing tickets and provide the committee with the required information.
 

A person is an intermediary for a contribution “[i]f the recipient of the contribution would consider the person to be the contributor without the disclosure of the identity of the true source of the contribution.”  (Regulation 18432.5.)  The recipient of the contribution is required to include the full name and street address, occupation, and the name of the employer, if any, or the principal place of business if self-employed, of both the intermediary and the contributor.  (Section 84302.)  If persons attending the concert will be purchasing tickets from a promoter, the promoter must be reported as an intermediary for the contributions.

You have asked what happens if someone buys a ticket to the concert and a drink from the concession stand.  The Commission has advised that when a person purchases goods or services from a candidate or committee and pays the fair market value, that is, whatever it would cost to purchase the item on the open market, the person has not made a contribution.  Therefore, drink receipts would be reported on Schedule I – Miscellaneous Increases to Cash – of Form 460.  If the person pays more than the fair market value, the amount over the fair market value is a contribution.  (Section 82025.5; Bagatelos Advice Letter, No. I-95-248; Moniz Advice Letter, No. A-88-028 and Sepulveda Advice Letter, No. I-89-428.)

The term “contribution” also includes expenditures made at the behest of a candidate, committee, or elected officer unless full and adequate consideration is received for making the expenditure.  (Section 82015.)  A “non-monetary” contribution is the provision of goods or services for which full and adequate consideration is not received. Examples of non-monetary contributions include mailings or other advertisements paid by a contributor, and donated goods, such as postage and printing. Generally, the value of a non-monetary contribution is its fair market value.  (Section 82025.5.)  Therefore, if a promoter or anyone else donates goods or services to the committee for which it has not received full and adequate consideration, the promoter will be deemed to be making non-monetary contributions to the committee.

Section 84303 and regulation 18431 specify that no expenditure shall be made, “other than overhead or normal operating expenses, by an agent or independent contractor… on behalf of or for the benefit of any candidate or committee unless it is reported by the candidate or committee as if the expenditure were made directly by the candidate or committee.”  In order to comply with the Act’s reporting requirements, the promoter in your first question must provide the committee with the name and address of each vendor who was paid $500 or more and the amount paid to the vendor during the period.  We recommend that the payments be reported on Schedule G of the Campaign Disclosure Statement, Form 460.

Question 3:  Proceeds received from a “pass the hat” or a donations jar type fundraiser are contributions.  As mentioned earlier, section 84211 requires a committee to report the name, address, occupation, and employer of each individual who contributes $100 or more in a calendar year.  Regulation 18401 requires the committee’s treasurer to maintain the name and address of each contributor of $25 or more so that the treasurer is able to contact any contributor whose contributions aggregate $100 or more in a calendar year for occupation and employer information. Nevertheless, we recognize that many political campaigns receive small contributions from one-time donors, such as contributions at a campaign office for bumper stickers or buttons, or small cash donations at a fundraising event.  Although it is possible a person may eventually contribute a total of $100 or more during the election period without being disclosed in the campaign statement as required under section 84211, the $25 de minimis recordkeeping exception in regulation 18401(a)(1) is meant for small contributions that are unlikely to exceed $100 per year from a single source.
 


Therefore, if the funds received when aggregated with other contributions, do not include $25 or more from any single contributor, no recordkeeping is required. The treasurer should document how the funds were received.  However, when it is clear that passing the hat will result in the receipt of contributions aggregating $25 or more from a single contributor, this type of fundraising tool should not be used.  For example, when individuals have already purchased tickets of $25 or more to attend a fundraiser, or are known to have made prior contributions, you should not accept additional anonymous cash contributions at the fundraiser.  When donations are solicited by means of a donation jar or passing the hat, contributors should be told that if they wish to contribute $25 or more, the committee is required to obtain contributor information for recordkeeping purposes.

Contributions of $100 or more must be made by written instrument and drawn from the account of the donor.  (Section 84300.)  However, if $100 or more is received anonymously from a single contributor, the funds must be promptly paid to the Secretary of State for deposit into the state’s General Fund. (Section 84304.)
If you have any other questions regarding this matter, please contact me at (916) 322-
5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
Trish Mayer



Political Reform Consultant

Technical Assistance Division
Enclosure
TM:jg

I:\AdviceLtrs\03-278
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Regulation 18329(c), copy enclosed.) 


	�   The Spatafora Advice Letter, No. I-02-298, which addresses a similar issue, has been rescinded. 





