





January 6, 2004
Elizabeth Wager Hull, Deputy City Attorney
City of Chula Vista

Office of the City Attorney

276 Fourth Avenue

Chula Vista, CA 91910

Re:
Your Request for Advice


Our File No.   A-03-280
Dear Ms. Hull:


This letter is in response to your request on behalf of Chula Vista Councilmembers Mary Salas and Jerry Rindone for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmembers Mary Salas and Jerry Rindone participate in a decision to approve changes to the existing land use designations specified in the current general plan?
CONCLUSION


It is presumed that the real properties of Councilmembers Salas and Rindone will experience a material financial effect as a result of this decision.  Therefore, unless this presumption is rebutted, the council members are disqualified from participating in the decision.

FACTS


The City of Chula Vista is currently processing a comprehensive update to the City of Chula Vista’s general plan.  The City of Chula Vista is a charter city governed by a council, consisting of four council members and a mayor, elected from the city at-large.  The city charter provides for the approval of ordinances or resolutions by the affirmative votes of at least three members unless another provision of the charter requires otherwise.  There are no additional relevant provisions for the approval of the general plan.

At this point, the general plan is only at the land use concept stage.  No determination has been made regarding the exact changes in land use designation or all of the properties that may be impacted.  At this preliminary state, no changes are proposed to property owned by the mayor or any of the council members.  However, there are changes proposed to properties that fall within 500 feet of two council members’ primary residences. 

Councilmember Salas


Councilmember Salas lives on the west side of the city where the general plan is evaluating the existing land use designations.  The general plan proposes no change to her primary residence.  The general plan does propose possible changes to properties immediately west and within 500 feet of it.  There are approximately 60 affected properties within that radius.  Currently, the possible changes vary among three different land use concepts.  The concepts are still very broad and it is too early in the process to more specifically identify the impacts or the number of parcels citywide subject to the same types of redesignation.  


Concept A:  Change from current “High Density Residential (18-27 dwelling units/acre)” to proposed “Urban Core Residential (up to 50 du/ac).”  Approximately 95% of the land use designated as “Urban Core Residential” would be developed with residential units and 5% would be developed with supporting retail commercial.


Change from “Retail Commercial” to proposed “Mixed Use.”  This change would allow 40% of the land to develop as residential (40 du/ac), 50% as office, and 10% as retail.


Concept B:  Change from current “High Density Residential (18-27 du/ac)” to proposed “Urban Core Residential (up to 50 du/ac).”  Approximately 95% of the land use designated as “Urban Core Residential” would be developed with residential units and 5% would be developed with supporting retail commercial.  


Change from “Retail Commercial” to proposed “Mixed Use.”  This change would allow 40% of the land to develop as residential (40 du/ac), 40% as office, and 20% as retail.


Concept C:  Change from current “High Density Residential (18-27 du/ac)” to proposed “Mixed Use.”  This would allow 40% of the land to develop as residential (40 du/ac), 50% as office and 20% as retail.


Change from current “Retail Commercial” to proposed “Mixed Use Commercial.”  This Mixed Use Commercial would allow 40% of the land to develop as residential (40 du/ac), 40% as office and 20% as retail.
Councilmember Rindone

Councilmember Rindone also resides on the west side of the city where the general plan is evaluating the existing land use designations.  The general plan proposes no change to his primary residence.  The general plan does propose possible changes to properties within 500 feet of it.  The possible changes vary among three different land use concepts currently.  One of the proposed concept plans will affect approximately 9 properties within that radius.  The concepts are still very broad and it is too early in the process to more specifically identify the impacts or the number of parcels citywide subject to the same types of redesignation.

Concept A:  Change from current “Retail Commercial” to proposed “Mixed Use Commercial” for 4 properties.  The Mixed Use Commercial land would allow for 40% offices and 60% retail.


Concept B:  Change from current “Retail Commercial,” “High Density Residential (18-27 du/ac)” and “Professional and Administrative Commercial” to proposed “Mixed Use.”  This change affects 9 lots within the 500 foot radius.  This Mixed Use would allow 40% developed as residential (40 du/ac), 40% as office, and 20% as retail. 


Concept C:  Change from current “Retail Commercial,” “High Density Residential (18-27 du/ac)” and “Professional and Administrative Commercial” to proposed “Mixed Use.”  This change affects 9 lots within the 500 foot radius.  This Mixed Use would allow 40% developed as residential (40 du/ac), 50% as office and 10% as retail.  


The drafting of a general plan is a fluid process involving many meetings with the stakeholders in the community.  To date, a number of community meetings have been held and based upon those community meetings, the above mentioned concept plans have been identified. City staff intends to take public input and related information on these broad based concept plans to the city council for informational purposes and to generate a general discussion of the policy goals for different regions in the city. 
ANALYSIS
The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following steps as outlined below.
  

Steps One and Two:  Are Mary Salas and Jerry Rindone each considered a “public official” and is each making, participating in making, or influencing a governmental decision?
As members of the Chula Vista City Council, Mary Salas and Jerry Rindone are each a “member, officer, employee or consultant of a state or local government agency” and are, therefore, public officials subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Councilmembers Salas and Rindone will “make a governmental decision” if she or he votes on a general plan amendment decision.  Additionally, if either official engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to this decision, they will “participate in making” or “influence” that decision.  

Step Three:  What are Councilmember Salas’s and Councilmember Rindone’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





